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ABSTRACT

The principle of fairness is one of the principles
of trade law, which is sometimes violated
by some traders’ anti-competitive practices.
Incorporating unfair terms into commercial
contracts is one of the acts that can compromise
the quality of implementation of this principle.
These conditions are sometimes imposed as a
result of the behaviors of the macro-traders in
the primary supply chain loops in the end-ring
trader contracts, and sometimes as a result of
the circumstances surrounding the business
and consumer contracts. To prevent the
abovementioned conditions in contracts, the
technological solution offered internationally
is the implementation of decentralized
platforms and the conclusion of commercial
contracts in the form of smart contracts. The
mechanism for concluding these contracts
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is in such a way that the insertion of an unfair condition results in the
contract not being formed. But the implementation of this mechanism
in the legal system of countries faces challenges that require some
legislative policymaking, including the harmonization of international
regulations and the creation of information transparency.
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Extended Abstract]

The activity of companies as the main players in the exchange of goods and
services in the market has always been considered as one of the principles
of business development. The need for greater profitability and widespread
role-playing in market transactions sometimes creates tensions between
companies, which in some cases lead to anti-competitive actions in the market.
The principles of freedom of contract and fairness in transactions are two
indisputable principles in competition law that actions such as the inclusion
of unfair terms in consumer contracts lead to their violation. These conditions
are included in the contract for reasons such as the consumer is not aware of
its nature, his lack of careful study of the contract, the contract is annexed and
other reasons, even without his consent, and obliges him to do things if there is
knowledge and bargaining. In the annexation agreements and the existence of a
completely free will, he did not commit himself to such conditions. Inclusion of
unfair terms in the contract sometimes occurs as a result of the behavior of large
traders in the primary links of the supply chain in the contracts of the final loop
traders and sometimes as a result of the situation prevailing in the contracts of
traders and consumers. In the meantime, the French legal system, citing the
second paragraph of the ninth paragraph and the beginning of the same paragraph
of the sixth section of Article 442 of the Commercial Code and Article 1171 of
the Civil Code, explains the role of transparency in creating more contractual
freedom, preventing abuse The parties and the anticipation of civil liability of
violators of this principle, have considered the prohibition of inclusion of unfair
terms in commercial contracts of traders. In the UK legal system, the unfair
condition in commercial consumer contracts is also specified in the second
part of the Consumer Rights Act of 2015. In accordance with the provisions
of the first and third paragraphs of the second paragraph of this section, these
conditions are not applicable to consumers and their inclusion in the contract
in no way obliges the consumer to implement them as long as the person does
not commit to accept these conditions. does not. In addition, in the field of
retail and supplier contracts, the UK Food Preparation Procedure Act of 2009,
as a comprehensive law covering all consumer contracts, provides conditions
for how to conclude consumer contracts and apply competition law rules, and
the first paragraph of the section The second of the law extends fairness to the
transaction in general to the absence of discrimination between consumers, the
absence of unusual restrictions in the contract, and the non-abuse and pressure
exerted by the position of the other party to the contract. In the Iranian legal
system, there are provisions such as Article 46 of the Electronic Commerce
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Law, Article 54 of the Maritime Law, Article 8 of the Consumer Protection
Law, Article 7 of the Automobile Consumer Protection Law and Article 44 of
the Fifth Economic and Social Development Law. And culture of the Islamic
Republic of Iran and the implementation of the general policies of Article 44 of
the Constitution have provisions to prevent the inclusion of unfair terms in the
contract. Regardless of the legal status of transactions based on unfair terms and
the validity or invalidity of these terms, today, the development of information
technology has led to the creation of mechanisms to prevent the inclusion of
unfair terms in commercial contracts. Concluding contracts between small
and large traders or traders and consumers in the form of smart contracts is a
solution that can prevent the inclusion of these conditions in contracts. Smart
contracts are self-executing contracts that, after being concluded and finalized,
are stored in encrypted code on decentralized platforms such as blockchain. The
finalization mechanism of these contracts at the beginning of the development
of blockchain in developed countries was the approval of the provisions of
the final contract by the consensus of the users of the platform. Later, with
the development of this platform to all parts of the world and the need to
conduct trade exchanges as soon as possible, countries, using expert systems,
provided the basis for the final approval of the contract by artificial intelligence.
In approving the contracts, the Al reads their provisions in accordance with
the protocols given to its processor, and if they comply, registers and offers
them in the blockchain. Therefore, if the draft rules in the artificial intelligence
processor contain rules to prevent unfair terms from being entered into in
contracts, the existing goals will be achievable. But the implementation of this
mechanism in a legal system is accompanied by challenges such as political
and security considerations and the provisions of laws and regulations. In other
words, the terms of contracts are read by artificial intelligence regardless of
the circumstances of the contract, such as wartime conditions or the type of
contract (such as technology transfer contracts that have special conditions in
the contract). In addition, in cases such as the conclusion of a contract in a
country where the law is determined in accordance with the will of the parties
to the law of a third country, inconsistencies between the provisions of the
regulations can provide challenges in concluding and implementing them.
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1. Simon Whittaket, “Unfair Terms in Commercial Contracts and the Two Laws of Competition:
French Law and English Law Contrasted”, Oxford Journal of Legal Studies, 0(0)(2019): 3-4 doi:10.1093/
0jls/gqz003, Explaining Subscribe5: arts L 212-1-212-3; R 212-1-212-5 Code de la consommation (C
consom); Directive 1993/13/EC on unfair terms in consumer contracts [1993] OJ L95/29 (1993 Directive).

2. arts 1382-3 C civ (1804), now arts 1240—1 C civ (2016).
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Bemard Hoekman & Peter Holmes, Competition Policy in Developing Countries and WTO (Washing
D.C, Word Bank, Working Paper, 1999), 2.

5. 1. The following behaviour by any producer, merchant [commerc ant], manufacturer, or person
registered on the register of trades attracts responsibility in its perpetrator and obliges him to make
reparation for the loss caused by this action: 1.

2 Subjecting or attempting to subject a commercial partner to obligations creating a significant
imbalance in the rights and obligations of the parties.
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7. non-genuine ‘commercial services’

8. art L 442-6-1.1,4-5

9. Consumer Rights Act 2015

10. Contracts and notices covered by this Part

(1)This Part applies to a contract between a trader and a consumer. (2)This does not include a contract
of employment or apprenticeship. (3)A contract to which this Part applies is referred to in this Part
as a “consumer contract”. (4)This Part applies to a notice to the extent that it— (a)relates to rights or
obligations as between a trader and a consumer, or (b)purports to exclude or restrict a trader’s liability to
a consumer. (5)This does not include a notice relating to rights, obligations or liabilities as between an
employer and an employee.(6)It does not matter for the purposes of subsection (4) whether the notice is
expressed to apply to a consumer, as long as it is reasonable to assume it is intended to be seen or heard
by a consumer. (7)A notice to which this Part applies is referred to in this Part as a “consumer notice”.

11. (4)A term is unfair if, contrary to the requirement of good faith, it causes a significant imbalance in
the parties’ rights and obligations under the contract to the detriment of the consumer.
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12. Requirement for contract terms and notices to be fair: (1)An unfair term of a consumer contract is
not binding on the consumer (2)An unfair consumer notice is not binding on the consumer. (3)This does
not prevent the consumer from relying on the term or notice if the consumer chooses to do so.

13. Groceries Supply Code of Practice

14. Roceries: means food (other than that sold for consumption in the store), pet food, drinks (alcoholic
and non-alcoholic, other than that sold for consumption in the store), cleaning products, toiletries and
household goods, but excludes petrol, clothing, DIY products, financial services, pharmaceuticals,
newspapers, magazines, greetings cards, CDs, DVDs, videos and audio tapes, toys, plants, flowers,
perfumes, cosmetics, electrical appliances, kitchen hardware, gardening equipment, books, tobacco and
tobacco products, Grocery shall be construed accordingly

15. Retailer means any person carrying on a business in the UK for the retail supply of Groceries/ a
Retailer will ‘Require’ particular actions on the part of a Supplier if the relevant Supplier does not agree,
whether or not in response to a request or suggestion from the Retailer, to undertake an action in response
to ordinary commercial pressures. Where those ordinary commercial pressures are partly or wholly
attributable to the Retailer, they will only be deemed to be ordinary commercial pressures where they do
not constitute or involve duress (including economic duress), are objectively justifiable and transparent
and result in similar cases being treated alike. The burden of proof will fall on the Retailer to demonstrate
that, on the balance of probabilities, an action was not Required by the Retailer
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16. (3) If a Retailer has the right to vary a Supply Agreement unilaterally, it must give Reasonable
Notice of any such variation to the Supplier.

17. 10. Compensation for forecasting errors

(1) A Retailer must fully compensate a Supplier for any cost incurred by that Supplier as a result of any
forecasting error in relation to Grocery products and attributable to that Retailer unless:

(a) that Retailer has prepared those forecasts in good faith and with due care, and following consultation
with the Supplier; or (b) the Supply Agreement includes an express and unambiguous provision that full
compensation is not appropriate.

(2) A Retailer must ensure that the basis on which it prepares any forecast has been communicated to
the Supplier.
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