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ABSTRACT

The consensuality of legal actions as one of
the results of the principle of autonomy of will
means the freedom of individuals in the way of
expressing their will; However, sometimes the
legislature, for a variety of purposes, obliges
individuals to express their will in a specific
way or to include certain formalities in their
stated will And while ignoring the principle
of consensuality of contracts, by silencing the
sanction of breach of the prescribed form, it
creates the ground for creating disagreement.
As a result, it seems necessary to consider a
solution that can be invoked in case of doubt.
The amendments to the French Civil Code
in 2016, while specifying the principle of
Consensuality of contracts, provided for the
status of invalidity as a general sanction in
violation of the prescribed forms of contracts.
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Although in Iranian law, the consensuality of contracts as a principle is
acceptable and therefore has a status similar to French law, however,
in cases where the legal conditions governing the form of the contract
are not observed, the contract cannot necessarily be considered void;
Because the various goals that lead the legislature to set formalities are
more diverse than to be able to invalidate any contract that lacks the
necessary form. In addition, such an approach contradicts the need to
support the principle of correctness and strict construction of exceptional
laws. From this point of view, there seems to be a significant difference
between Iranian law and French law.
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Extended Abstract]

Contracts play an undeniable role in human social relations, and from ancient
times to the present day, human beings have not hesitated to use this efficient tool.
However, it has not been the case that the method of concluding contracts has
always been the same throughout history, and in accordance with the changes of
time and place, a special method of concluding contracts has become popular.
Historical developments eventually led to the formation of the principle of
autonomy of will and the dominance of this principle over rival views.

One of the most important effects of the principle of autonomy of will is the
principle of consensuality of contracts, according to which the method of
expressing the will does not matter, and except in exceptional cases, as soon
as the will of the person is expressed in any way, it will be enough to conclude
a contract. In other words, in principle, in order to conclude a contract, except
for expressing the will of the person, in any way, it is not necessary to perform
any special action.

Despite is the principle of consensuality of contracts, sometimes the legislator
imposes restrictions on the manner of expressing the will of individuals or,
despite releasing individuals in the manner of expressing their will, obliges
them to do certain things before or after expressing their will, and thus deviates
from the principle of consensuality of contracts.

Despite the accepted and defensible principle of consensuality of contracts,
restricting the expression of will or imposing duties that must be performed
by a person before or after the expression of will requires good reasons and
rational justification.

The reasons that strengthen the legislator’s position in imposing these
restrictions can be divided into two categories: supportive and supervisory. The
first category of reasons refers to the fact that the legislator does not see the
consensuality of the contract in the interest of the parties or one of them and
determines a special way to express their will to support the parties or one of
them, or imposes duties on them before or after the conclusion of the contract
in order to strengthen the necessary foresight in them, to provide them with
the necessary information, and in case of any dispute, to facilitate the proof
of the conclusion of the contract. The second group of reasons does not pay
much attention to the interests of the parties to the contract; Rather, in order
to facilitate the performance of government duties, the method of concluding
contracts is limited so that the government can monitor citizens’ contracts.
When the legislature deviates from the principle of consensuality of contracts for
any reason and clarifies the sanction of the implementation of legal obligations
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regarding the form of the contract, little discussion remains. Confusion arises
when the legislature deviates from the principle of consensuality of contracts and
does not provide a specific sanction for violators. In this case, the fundamental
question arises that what effect will the lack of legal conditions governing the
form of the contract have on the status of the contract? In such a situation, it
seems necessary to prepare a principle that can be invoked in cases of silence
of the legislator regarding the sanction of the lack of legal conditions governing
the form of the contract.

The amendments to the French Civil Code in 2016, while specifying the
principle of Consensuality of contracts, provided for the status of invalidity
as a general sanction in violation of the prescribed forms. Although in Iranian
law, the consensuality of contracts as a principle is acceptable and therefore
has a status similar to French law, however, the status of invalidity cannot be
a general sanction in violation of the prescribed forms Be accepted in Iranian
law; Because the various goals that lead the legislature to set formalities are
more diverse than to be able to invalidate any contract that lacks the necessary
form. In addition, such an approach contradicts the need to support the principle
of correctness and principle of restrictive construction of exceptional laws.
The defensible principle of Iranian law is that the lack of legal requirements
governing the form of the contract excludes the contract from that particular
law and places that contract under Article 10 of the Civil Code. This means
that the contract is recognized as a private contract and will be a valid contract.
From this point of view, there seems to be a significant difference between
Iranian law and French law.
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