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ABSTRACT

Lawsuits about real estate of Public
universities are among the most frequent
lawsuits in the Administrative Court of Justice.
The existence of contradictory regulations
that do not provide a single understanding of
the nature of these real estates (private, public
or government) is always the main reason for
filing these lawsuits, which has also led to
conflicting decisions in the Court.

On the basis, two questions can be arised; First,
Under which category of private, public or
government property, is real estates of public
universities in Iran regulated; And secondly,
to what extent is the imagination of this
nature for the mentioned property considered
efficient in the financial management of the
universities?

In this study, relying on the statutes and
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decisions issued by the Court of Administrative Justice, based on the
method of collecting library-documentary information and in the
framework of descriptive-analytical research method, we concluded that
In Iranian law, real estates possessed by public universities is organized
under the legal regime of government property. Although this is an
efficient nature in comparison with the public property regime,but in order
to achieve the goals and policies of the universities, governmentalization
of these properties is a major drawback which can not lead to the optimal
function of the boards of trustees for the managment of property and
development of the university.
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Extended Abstract]

Iranian law in the field of “public university ownership system” has sunk
into confusion and is left in the predicament of being “private”, “public” or
“government’:

On the one hand, relying on some international conventions such as the
International Covenant on Economic, Social and Cultural Rights and some
principles of the Constitution, such as the article Thirty-third, considers education
as a public service by equipping and property allocation to universities. From
this perspective, based on public service criteria, all real estate that has been
provided to public universities in order to facilitate the right to education is
considered a member of public property regime.

On the other hand, according to Articles 114 and 115 of the General Accounting
Law, all immovable property of government-affiliated institutions, such as
public universities, is considered government-owned and can be sold and
transferred with the approval of the Cabinet. Permitting the sale of public
universities property to the government as the owner is a testament to the
government property regime of public university property;

Finally, according to Article 7 of the Law on the Establishment of the University
of Tehran, paragraph A of Article 49 of the Law on Fourth development plan,
Article 10 of the Law on Objectives, Duties and Organization of the Ministry
of Science, Research and Technology, paragraph B of Article 20 of the Law on
Fifth development plan and Article 1 of the Law on Permanent provisions for the
development of the country, The legislature has recognized the independence of
the university in all areas, including property and ownership. One of the effects
of this independence is that universities are merely subject to the approvals of
the Board of Trustees, which is the pillar that expresses the will of the legal
personality of the universities; The matter is specified in the above-mentioned
regulations and is a parallel to the application of the regime of private property
on them.

The existence of the above contradictory laws, each of which brings to mind
the different nature of real estate occupied by public universities, not only
necessitates independent research in this field, but also proves that in order
to provide an effective interpretation of “what is the nature of this property”
, reviewing the regulations is not enough; Because according to the existing
regulations, different natures for this property are conceivable. Therefore, a
complementary source is needed in order to have a correct interpretation of
these regulations. For this reason, in this study, review of the Administrative
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administrative law is complementary to the analysis of regulations.

This research, based on the method of library collecting information and referring
to legal documents and decisions issued by the Court of Administrative Justice,
and in the framework of descriptive-analytical research method, in the first place
seeks to identify the type of legal regime governing public universities’ real
estate in the context of identifying government, public or private nature. In the
second place, it should be said that considering the universities for the optimal
allocation of resources and the optimal use of the facilities at their disposal,they
need a legal regime that has more freedom of action and can implement the
policies of the boards of trustees; Therefore, it needs to introduce an efficient
legal regime.

Based on this, the present article has concluded that the property owned by public
universities is organized in Iranian law under the legal regime of government
property. Although this is an efficient nature in comparison with the public
property regime, in order to achieve the goals and policies of universities,
government ownership of this property has a major problem that can not lead
to the optimal functioning of boards of trustees for property management and
university development.

Finally, according to the above conclusion, two recomendations are presented
as follows:

First, the Iranian legislature, in order to reduce the conflict between the
regulations and to expand the unity of procedure in the Iranian judiciary, instead
of adopting a vague policy in the field of real estate of public universities, made
this property under a single regime;

Second, in supplementing the first recommendation, the second recommendation
is to recognize the financial independence of public universities in relation
to the immovable property in their possession in order to facilitate property
management, facilitate transfers and development of universities, and the
ownership of these universities over lands.
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