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ABSTRACT

The intrusion into the nature of the liberal rule of
law as a dominant discourse in modern public law
and the awareness of institutional rationality and
its limits are of great importance. Accordingly,
the purpose of this study is to examine the
components of the liberal rule of law from the
perspective of two well-known thinkers in this
field, Hayek and Nozick, and to explain their legal
teachings. Findings of the present article, based
on descriptive-analytical method and collection
of information through libraries, show the link
between nomos and thesis in the legal system,
critique of distributive justice and advocacy of
modified democracy, emphasis on the meta-legal
doctrine of the rule of law and finally setting the
normative and institutional framework in Hayek's
ideas, on the one hand, and the application of
the natural state, the dominant protectionist
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association, and the social contract to justify the minimal state, acceptance
of the minarchy versus anarchy, advocate of entitlement justice instead of
distributive justice, and limitation of government functions, the components of
the liberal rule of law in the intellectual system of these two thinkers organize
that Contemplation in this area has made its differences and similarities with
the contemporary rule of law in Iran and efforts to solve the shortcomings of the
domestic legal system inevitable.

Keywords: Rule of Law, Liberalism, Minimal State, Hayek, Nozick.

unding: The author(s) received no financial support (funding, grants, and sponsorship)
for the research, authorship, and/or publication of this article.

Author contributions:

Mohammadreza Vijeh: Visualization, Supervision, Data Curation, Investigation,
Validation, Methodology.

Javad Yahyazadeh: Project administration, Writing - Original Draft, Writing - Review &
Editing, Resources, analysis, Software, Conceptualization.

Competing interests: The authors declare that they have no competing interests.

Citation:
Vijeh, Mohammadreza & Javad Yahyazadeh. “Liberal Rule of Law; A Case Study of]
Hayek and Nozick” Journal of Legal Research 22, no. 55 (December 6, 2023): 141-169.

142



143

Journal of Legal Research: V 22, No. 55, Autumn 2023

[Extended Abstract]

If the subject of public law is the act of governance and also the extent and basis
of government intervention in the economic and social spheres has been the most
important challenge of public law theory in the last hundred years, the scrutiny
of the "rule of law" in general, "Liberal rule of law" in particular and, of course,
contemplation of the ideas of "Hayek and Nozick" in particular and based on the
knowledge approach of public law is necessary. The development of the concept
of "right" in the "contemporary international system of human rights" and its entry
into "domestic legal systems" as a "superior discourse” is undeniable. Even today,
it is believed that the most important and absolutely so much vital characteristic
of the rule of law is to guarantee and protect the rights and freedoms of citizens.
One of the most important types of "rule of law" in this regard is undoubtedly the
"liberal rule of law", which tries to rely on individualism as well as modern and
rational government, in addition to adhering the government to legal norms, in a
privileged way from the individual and his rights and freedoms.

Nevertheless, important questions can be asked; Among other things, what
distinguishes the "liberal rule of law" from other rule of law? What theoretical
foundations and justifications does the "liberal rule of law" have? Basically, how is
it possible to understand this type of rule of law? Following an attempt to answer
recent questions, the case study of two prominent thinkers of the philosophy of
science and, of course, scholars in modern law in the contemporary period, Hayek
and Nozick, is very helpful. Based on his own epistemology and by explaining the
various areas of the rule of law, Hayek seeks to test a particular liberal rule of law
and, while innovating in economic theories, to incorporate his views on government
into the field of law. Another thinker of this research, Nozick, like Hayek, based on
a different reasoning process, especially in his famous book, " Anarchy, State, and
Utopia", has tried to confront Rawls's theory of justice and the components of his
liberal rule of law in the form of "Minimal state" to show.

Liberal rule of law, as the dominant discourse in modern public law, while
enclosing the state in legal norms, relying on individualism, rationalism,
secularism and modernity, seeks to optimally support and develop individual
rights and freedoms. Even provide civilization based on it. Hayek, based on the
epistemology of Kant and Popper, based on a limited knowledge of the division
of knowledge, a critique of scientism and state planning, a focus on individualism,
and a belief in Darwinian evolution in the humanities, on spontaneous order and the
construction of the rule of law Emphasizing the artificial legislative order and, while
criticizing distributive justice and advocating for modified democracy, it designs
the institutional and normative framework of its rule of law, based on generally
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applicable and irreversible laws, as well as an independent judiciary. Nozick is
similar to Hayek's epistemology, but based on a different process of reasoning,
argues that morally the only legitimate state is the minimal state. By accepting
Lock's theory of the natural state, he uses the dominant conservative association
and the social contract to legitimize the minimal state, to oppose anarchy, and
to advocate for a minority, and to assert his utopia, which is a minimal state of
liberal rule of law. Of course, it can be said that it is not possible to achieve from a
minimalist state to a legal state in the new sense and its fat principles and types, and
therefore, the concept of a minimal state in nozick's thought should be considered
functional. Avoiding legislative inflation in Hayek's thought, which leads to the
ineffectiveness of the law in practice, and defending extremist individualism in
nozick's thought, which would lead to the fattening of individual rights and
freedoms in the face of concepts such as public order and public interest, show the
consequences of accepting the rule of law. Liberal is prominent in the view of these
two thinkers. It is worth mentioning that the negligence in the connection between
nomos and thesis, as well as the application of social and entitlement justice as well
as the modified democracy in Iran - in terms of its substantive differences - briefly
show the differences and similarities between the discourse of the rule of law in
contemporary Iran and its description requires another opportunity.
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