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ABSTRACT

Customary law is a dynamic source of international
law that forms by various act of international
players. Applying of margin of appreciation and
its invoking is involved the one that can raise
its formation as a customary rule. It has been
examined in this research whether states invoking
on margin of appreciation before any dispute
settlement bodies as a defense and its assessment,
will be led to its formation as a customary rule
or not. For this purpose, requirements needed to
identify customary rule, as well as capabilities
and challenges that dispute settlement bodies, in
particular ECHR, faces with, to stablish customary
rules, has been assessed. by distinguishing between
the role of states and dispute settlement bodies,
the article concludes that Despite of possibility
of its formation, there are certain restrictions and
ambiguities for recognizing the content of the
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margin of appreciation as a customary rule, which international law rules has
not yet provided any answer to them.
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[Extended Abstract]

Customary law is a dynamic source of international law that forms by various act of
international players. What is necessary for formation of a customary rule is states
practice with opinio juris. this means that certain practice has done with the believe
that it has to do as a law. In forming a customary rule form of the practice doesn’t
matter. So state practice may be consist of legislative, administrative or judicial
conduct. Its content may be also some rights or obligations. Invoking margin of
appreciation in front of a dispute settlement bodies is one of example that can be
assessed in this respect. States parties invoke their rights to apply their appreciation
as a defense against claim of human rights violation in respect of alleged victim
in some cases. In such situations there is an imaginable question whether states
practice along with the its allege of applying its tight to margin of appreciation in
front of any dispute settlement body, would stablish a right to apply appreciation as
a customary rule or not. There is some differences between assessment of formation
possibility of margin of appreciation as a customary rule and identification of
another customary law contents. There is certain deference that have to be consider,
Despite of common aspect in identification customary rules elements in all matters.
In addition to government, dispute settlement bodies have an active and passive
intervention not only in identification of margin of appreciation as an international
customary law rules, but also to its formation or its applying. this means that these
bodies may affect in its formation and also have to respect for state invoking of this
right. In addition to states conducts, dispute settlement approach have to be consider
,Due to the interaction between government and the court during assessment of
state defenses. this matter may be one of instances of conclusion 4 paragraph 2
of ILC Draft conclusions on identification of customary international law 2018
which provide» in certain cases, the practice of international organizations also
contributes to the formation, or expression, of rules of customary international
law«. Considering both government and dispute settlement bodies role in the
framework of European Convention of Human Rights, the present article assess the
possibility of formation margin of appreciation by states parties as a customary rule
during any complaint before European Court of Human Rights. For this purpose,
the article includes three pillar. margin of appreciation history and meaning in
European regime explain in the first part. State practice and opinio juris as a 2
elements necessary for formation of customary rules assess in part two. this part
determine the content of the rule and the term of its existence base on interaction
between beneficiary actors including defendant state, third parties and European
court of Human tights.By considering existing differences for formation customary
rules between margin of appreciation as a customary rule and another customary
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rules, part three of the article is allocated to explain any challenges in front of
stablishing this matter as a customary rule. These challenges are divided to two
part including challenges related to establishment of customary law elements and
challenges arising from restriction related to dispute settlement bodies. examining
any challenges ,the research conclude that state conduct and European Court of
Human rights approach affirm the fact that we can say there is a customary rule in
European regime for states to apply its appreciation in its treaty based obligation
under certain terms. Extension of this rights in not the same in all situation. This
rights sole existed where there wasn’t any consensus in European community about
the matter. At the same time states parties shall respect certain criteria to apply this
customary rights. While states is Respecting this criteria, European Court of Human
Rights and another states parties to European regime are obliged to respect this
customary nature rights. The rule force European court to follow these criteria and
dimensions in any state conduct analyzing. the article by distinction between the
role of states and dispute settlement in formation of customary rule concludes that
despite its possibility, there are certain restrictions and ambiguities for recognizing
the content of the margin of appreciation as a customary rule, which international
law rules has not yet provided any answer to them.
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