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Abstract

Transportation contracts, also known as contracts of carriage,
owing to their pivotal significance in the economy, are
prevalent in both domestic and international commerce. Like
many contemporary contracts, these agreements are at times
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criminal law, and, more broadly, market regulation law, this
article seeks, through a descriptive-analytical method and by
way of comparative analysis with the anti-trust laws of other
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certain ambiguities and lacunae remain, which may adversely

affect the jurisprudential practice of the Iranian Competition
Council. The first part of the article is aimed at identifying
and elucidating instances of anti-trust clauses in
transportation contracts, while the second part examines the
legal consequences and remedies applicable to such clauses
and ultimately offers workable recommendations to the
stakeholders benefiting from the findings of this research.
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Extended Abstract

Transportation contracts (also known as contracts of carriage) are among the most
prevalent contractual arrangements in both domestic and international commerce
due to their undeniable economic significance. These contracts, like many
contemporary agreements, are at times characterized by their adhesionary and
unilateral nature and therefore may contain clauses that conflict with the principles
and rules governing anti-trust laws. In light of the relative paucity of legal
scholarship in Iran concerning this issue, as well as its interrelationship with various
branches of law, including competition law, economic law, transportation law,
consumer protection law, and market regulation law, this article seeks, through a
descriptive-analytical methodology, together with a comparative examination of
European Union competition law, to answer the following question: whether the
rules of Iranian competition law provide a clear and comprehensive legal framework
for addressing anti-trust clauses in transportation contracts. The article advances the
hypothesis that, notwithstanding the considerable strengths of the existing regulatory
framework, certain ambiguities and legislative lacunae remain, which may adversely
affect the practice and jurisprudence of the Iranian Competition Council.
Transportation inherently depends upon the existence of fair commercial
competition, and its efficient functioning cannot be conceived in the absence thereof.
Natural and legal persons possessing superior economic power or a dominant market
position frequently impose favorable contractual terms upon users of transportation
services, thereby appropriating substantial segments of the transportation market and
impeding the entry and fair competition of emerging market actors. The
consequence of such practices is the monopolization of the market, the gradual
exclusion of competitors, and the compulsion of ordinary market participants to
accept prices and contractual conditions dictated by dominant enterprises. Although
the use of anti-trust clauses is more frequently associated with undertakings enjoying
market dominance, such practices are by no means confined exclusively to large
economic entities; rather, each undertaking, depending upon its economic capacity
and market influence, may seek to employ restrictive clauses in order to expand its
market share and maximize profitability. Consequently, the legal system must
function as a guarantor of legitimate commercial competition in this contentious
sphere by establishing coherent legal norms and effective regulatory mechanisms
capable of safeguarding fair competition and ensuring the realization of economic
justice. Iranian Civil Code does not contain specific provisions governing
competition among transportation companies, and only the Law on the
Implementation of the General Policies of Article 44 of the Constitution defines
competition and enumerates instances of anti-trust conduct in Articles 44 and 45
thereof. Nevertheless, considering the extensive role and economic significance of
transportation companies in national trade and development, the absence of
specialized legislative regulation has contributed to distortions in market
competition. This article, through an analytical examination of the aforementioned
legislation and its application to the transportation industry, common commercial
contracts, and prevailing business practices in Iran, as well as through reference to
selected judicial decisions and administrative precedents, demonstrates several
manifestations of competition-law violations arising from existing legislative
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deficiencies. The central thesis of the article is that, by distinguishing anti-trust
clauses from anti-trust agreements within contractual relations, distinct legal
remedies and enforcement mechanisms may be established for each category,
thereby laying the groundwork for the recognition of a novel legal institution
referred to as “punitive damages.” Such a mechanism may serve as an effective
deterrent against the incorporation of anti-trust clauses in transportation contracts.
Judicial and quasi-judicial decisions rendered by institutions supervising commercial
competition in various jurisdictions are generally subject to administrative or
judicial review. Under Iranian law, the principal authority competent to review
decisions of the Competition Council is the Appellate Board. However, substantial
ambiguities persist regarding the possibility of challenging decisions issued by the
appellate authority itself. The article accordingly examines the competing doctrinal
approaches concerning the jurisdiction of the Administrative Court of Justice,
including theories advocating full jurisdiction, relative jurisdiction, and the denial of
jurisdiction altogether. It is argued that recognition of the theory of the relative
jurisdiction of the Administrative Court of Justice is more compatible with both the
wording and the underlying rationale of the Law on the Implementation of the
General Policies of Article 44 of the Constitution of the Islamic Republic of Iran. By
examining anti-trust clauses, the procedures governing their adjudication and
enforcement, and the distinction between the bill of lading and the transportation
contract, the article provides a detailed analysis of several prevalent anti-trust
practices within the Iranian transportation industry. Furthermore, the study
elucidates the necessity of adopting specialized legislation aimed at protecting
competition in the transportation sector, as well as the need to reconsider and
differentiate the applicable enforcement guarantees and remedial mechanisms. The
article is organized into two principal parts: the first part identifies and analyzes
examples of anti-trust clauses in transportation contracts, while the second part
examines the legal consequences and enforcement mechanisms applicable to such
clauses and ultimately offers workable recommendations to stakeholders who may
benefit from the findings of this research.
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27. Paul M. Taylor, E.C. and UK Competition Law and Compliance (London: Sweet and Maxwell,
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34. Unfair Competition
35. Restatement (Third) of Unfair Completion 2009
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38. UNCTAD, Malaysian Communications and Multimedia Commission: Guideline on Substantial
Lessening of Competition, RG/SLC/1/00 (1) (Geneva: United Nations Conference on Trade and
Development [UNCTAD], 2001)
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University Press, 2010)
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