Journal of Legal Research: V 21, No. 50, Summer 2022

Investigating the Condition that Witness has no Benefit for

the Testimony of a Close Friend

Morteza Rahimi* ', Somayyeh Soleimani’

1. Associate Professor, Department of Jurisprudence and Islamic Law, Faculty of Theology and Islamic
Studies, Department of Quranic Sciences and Law, University of Shiraz, shiraz , Iran.

*. Corresponding Author: Email: mrahimi@shirazu.ac.ir

2. Ph.D. Student in Criminal Law and Criminology, Faculty of Law and Political Sciences, Shiraz

University, Shiraz, Iran.
Email: S,soleimani23@gmail.com

333

y |
il

Jh
-
==

S.D.LL.
The SD Institute of Law
Research & Study

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:

10.48300/JLR.2021.263718.1562

Received:
7 March 2021

Accepted:
8 June 2022

Published:
22 August 2022

i
[ejte

ABSTRACT

According to the results of this research which
is carried out through descriptive and analytic
methodology, considering the condition of “no
interest for the witness” some Islamic jurists
believe that the testimony ofa close friend is not
acceptable. Besides, article 177 of the Islamic
Penal Code mentions about the conditions
of the witness, including no interest for him/
her: “the conditions for this article needs to
be distinguished by the judge”. Therefore, the
judge should investigate carefully every other
evidence. In juristic viewpoint, the condition
of “no suspicion over the witness” has nothing
to do with rejection of his/her testimony;
because: 1. sometimes there is no defect in
people’s friendship for gaining interest or
repelling losses. 2. The justice of the friend,
especially if his/her friendship is devoted to

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-

bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any @ @

medium, provided the original work s properly cited. To view a copy of this licence, visit hitps
reativecommons.org/licenses/by-nc/4.0/. BY _NC




Investigating the Condition that Witness ...

God, prevents him/her from false testimony. 3. Although relatives may
have interest, their testimonies are accepted. Then, the testimony of
the friends should be acceptable, too. 4. Testimony is suspected for the
cases which is explicitly described in the Sharia; there is no such explicit
verdict for the testimony of the friend. 5. The jurists have stated only
six instances of “being suspected”. Therefore, due to general need for
fair testimony, for those cases that interest of the witness is not clearly
assessed, it would be accepted.
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Extended Abstract]

Witness should have certain conditions for the testimony, including maturity,
intellect, faith, justice, Halal birth and not on suspicion of an accusation. Civil
law has mentioned the interest of the witness under the name of “no interest for
the witness”. Jurists and lawyers have cited several examples for the condition
of “not on suspicion of an accusation” and “no interest for the witness”.
Accordingly, some Islamic jurists believe that the testimony of the close friend
is an example of “on suspicion of an accusation”, and it is not acceptable.
Some other jurists differentiate between the testimony of close friends who
give gifts to each other and the testimony of unfriendly friends. Based on this
classification, the testimony of the close friend is not accepted. Another group
of the jurists believe that if the friendship between two people is such that
they can take each other's property, their testimony is not accepted. On the
other hand, for litigation and oral or even written contracts that take place in
a friendly, family, and private environment, only relatives or close friends of
witnesses are present, and strangers are not within the circle to appear in the
court. In addition, based on the Islamic transcripts, people are obliged to defend
the rights of their religious brothers and give testimony for them. There are
some hadiths that reject the testimony of the witnesses who have been accused;
however, these hadiths do not indicate the rejection of the testimony of close
friends. The justification behind this reasoning can be classified as:
1.Sometimes the friendship of people is in such a way that they do not gain
profit or repel harm, because their friendship does not cause them to take each
other's property.

2.The justice of the friend, especially if his friendship is for God, prevents his
false testimony; meaning that the justice of the witness, even in today's machine
age, can at least be effective in controlling the witness.

3.Although relatives may have some benefits, their testimony is accepted.
Therefore, the testimony of close friends should be accepted, too.

4.The testimony of someone "on suspicion of an accusation" is not accepted if
it is specified by the Shari'a, but there is no such statement about the testimony
of a friend.

5.Jurists have mentioned six cases as examples of “on suspicion ofan accusation”.
Due to the "general necessity of accepting just testimony", testimonies in which
the interest of the witness is doubtful are accepted.

6.Friendship relationship alone is not a reason to reject the witness. Rather, it
can be only used as evidence to accuse someone; especially if it can be proven
otherwise. Therefore, there should be enough evidence to justify the accusation
of the witness to gain or repay the loss.
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On the other hand, such accusation can be valid for any other person apart
from the close friend and it can reject the testimony of the witness. Although
Articles 174 of the Islamic Penal Code, 1313 of the Civil Code, and 155 of the
Code of Criminal Procedure do not specify the condition of "no relationship of
friendship and intimacy of the witness", the legislature states a general ruling
and no personal benefit for the witness was stated as a condition. Generally
speaking, it cannot be assumed that such testimony is accepted or not. Therefore,
Article 177 of the Islamic Penal Code states about the conditions of the witness,
including “no interest for the witness”: The conditions of this article must be
met by a judge. This concluded that the testimony of the close friend is rejected,
if and only if the interest of the witness is proved for the judge. Altogether, the
judge should be careful enough and issue the verdict considering the situation
and available evidence. This condition cannot be made relevant and can only be
away to discover the rejection of the testimony of a witness or as a tool "to benefit
or repay the loss of the witness." In other words, after careful investigations by
the judge, he/she can reject the testimony of the witness after finding out that
there is a possibility of interest for the witness. However, this type of friendship
cannot be the only reason to reject the testimony of the witness. Present study
has performed by analytic and descriptive methodology.
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