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ABSTRACT

Corporate crime as a new form of white-collar
crime, has today become one of the challenges of
the world's criminal justice systems. Therefore,
consensual justice is a new criminal policy that is
introduced by some legal systems for such crimes.
In this article, with a descriptive-analytical
method, we seek to find the answer to the question
that in the corporate crimes, as long as the case
has not been removed from the pre-trial process,
to what extent consensual mechanisms have been
recognized in the criminal justice system of Iran
and the United States of America? The adopted
model of each legal system in the matter of
criminal prosecution is a decisive criterion that
makes the answer to the question easier. Based
on the research findings, in the legal system of
the United States, principle of appropriateness of
the criminal prosecution has been accepted as a
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rule, and this principle has also been emphasized under the document of the
"principles of federal prosecution of business organization", and thus, in this
regard, several consensual institution have been set in this law toward to the
majority of corporate crimes. In Iran, based on principle of the necessity of
criminal prosecution, some consensual institutions in the form of Alternatives
to Criminal Prosecution have been accepted by the legislator in a narrow and
limited way within the framework of the Criminal Procedure Law, which is
necessary to solve the existing judicial and legal gaps in this regard according
the criminal justice system of advanced countries.
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[Extended Abstract]

If we pay attention to the most important cases of recent years, whether in Iran such
as the bankruptcy of financial institutions, fraud of car leasing companies, etc., or
in the United States, such as the financial scandal of large American companies
such as Tyco International, WorldCom, etc.; we will understand, the crimes of
legal person have become one of the global crises that impose huge financial and
economic costs on the government and the nation.

In this category of crimes, like white-collar crimes, the perpetrators usually
have a legal and seemingly legitimate presence at the community, but because of
the organizational structure and the challenges that exist regarding the criminal
responsibility of companies, they face difficulties in terms of assigning criminal
responsibility.On the other hand, even with the prosecution and detection of crimes
of this category, the practical experiences of the criminal courts show that the
criminal and one-sided approach was not an effective solution in overcoming the
crimes, Because criminal law is generally indifferent to the social and environmental
impact of the punishment it imposes, and this issue is of double importance in the
case of companies; For example, the liquidation of a company can sometimes cause
thousands of employees to lose their jobs or damage public trust. On this basis,
"contractualization of criminal law" is the approach that is suggested in dealing
with these crimes; this approach, by identifying the will of the criminal, allows the
flexibility of the criminal justice system against the violators of society's values.

In fact, consensual justice is a kind of win-win game, because proving the
criminal behavior of a legal person is more complex and challenging in comparison
with natural persons, and it may not be possible to prove the criminal responsibility
of'the offender In such a situation, through plea bargaining and through an agreement
reached between the judge and the company, the trial process is shortened and it is
saved from spending a lot of money on proving the crime And in addition to creating
a deterrent effect toward the company, it prevents harm to innocent third parties due
to the company's criminal behavior. On the other hand, the criminal with a legal
personality receives a relatively lighter punishment through an agreement with
the judicial authority, and the integrity and coherence of the company is thereby
maintained.

In this article, with a descriptive-analytical method, we seek to find the answer
to the question that in the corporate crimes, as long as the case has not been removed
from the pre-trial process, to what extent consensual mechanisms have been
recognized in the criminal justice system of Iran and the United States of America?
The adopted model of each legal system in the matter of criminal prosecution is a
decisive criterion that makes the answer to the question easier.
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Based on the research findings, in the legal system of the United States, principle of
appropriateness of the criminal prosecution has been accepted as a rule. And thus,
in the field of applying consensual justice in the face of crimes of legal person,
it is relatively advanced and under the document of the "principles of federal
prosecution of business organization" have been set three institutions of non-
prosecution, deferred prosecution agreements and plea bargain in this regard. That
all three institutions can be adopted toward all crimes of legal person and thus it is
not limited to specific crimes. Whereas in Iran's legal system, based on principle of
the necessity of criminal prosecution contractual institutions in Iran were foreseen
for the first time in the criminal procedure law 1392 in general but in a relatively
limited framework. Therefore, deferred prosecution, Pursuit Suspension well as the
filing of the criminal case are three contractual institutions alternative prosecution
that was prescribed in the pre-trial stage; However, unlike the United States of
America, the mentioned institutions are not accepted in all crimes of legal person
which are accepted in a certain level of crimes (level 6, 7 and 8) and insofar as the
legislator has not made a difference in this regard between individuals and legal
persons. On the other hand, while plea bargaining is known as the most obvious
manifestation of contractual justice in the pretrial process, and in the United States,
94% of criminal cases are settled by adopting such a policy, there is basically no
such institution in Iran's legal system. However, within the framework of Article 442
of the Criminal Procedure Law, the legislator has mentioned an institution called
submission to the vote, which is a form of consensual justice due to the exclusion
of the criminal case from the continuation of the proceedings and agreement with
the judge that this institution includes all crimes.
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