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ABSTRACT

Frequent judicial decisions in similar cases are
known as judicial procedure. This event, as
one of the sources of law, has a significant role
in the development and excellence of the rights
of societies. But one of the questions that has
always been asked is why judicial procedure in
the general sense has not had a proper place in
Iranian law? Since Iranian law originates from
Islamic jurisprudence, the reason for this is the
incompatibility of jurisprudence with Islamic
rules, to the extent that a number of jurists have
denied the principles of jurisprudence in Islamic
law. While examining the conduct of the wise
and its authority from the perspective of Imam
Khomeini and some experts, the functions of
the judicial procedure were also explained. It is
considered and thus can not be considered an
obstacle to the application of judicial procedure in
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[Extended Abstract]

Along with the progressive judicial systems in different countries, the judicial
system of Iran is also moving towards legal evolution and excellence, and since
it is influenced by the Islamic legal system and also the Roman and Germanic
legal systems, it is unique in its own way and has the potential to be a prime
example, but some judicial challenges can make any progressive judicial
system stagnate. It seems that one of the main challenges of Iran's judicial
system is the quality of using the Judicial precedent or case law as one of the
legal sources. which is the collective result of the decisions that have been
made in the courts in similar cases, is always a few steps ahead of the law
and moves in sync with the immediate changes in society. The gaps caused by
silence, abridgement or even the absence of the law can be compensated with
the interpretations resulting from the Judicial precedent. This issue prevents
the successive changes of the laws and lets the law to be updated in sync with
the immediate changes of the society and therefore, brings the society closer to
legal evolution. Two important factors are needed to achieve this evolution. The
factor in priority is to prove the foundations of Judicial precedent in Islamic
law, because the legal system of Iran is based on the Islamic legal system. It
was proved in this article that one of the original basics of Judicial precedent in
Islam which is considered as one of the reasons of clinging to the appearance
and authority of solitary in the science of principles of jurisprudence, is called
rational normative or method of the wise and its philosophy is summed up
in preserving the interests of the society. This case can also be applied to the
judicial precent due to the fact that they are peer. As a result, it was proved
that the lack of attention to the Judicial precedent in Iran cannot be an excuse
of incompatibility with Islamic law, because some of the basics of the Judicial
precedent were confirmed in Islamic law.

The second factor is related to the difference in the rule-making ability of
the Judicial precedent against the principle of relativity of the court decision.
In the Iranian legal system, there is two types of Judicial precedent: the first
one is special Judicial precedent, which includes the judgments passed by the
Supreme Court and is obligatory as the law; and the second type is called general
Judicial precedent, which includes all the judgments passed by the courts and
is not obligatory. There is no disagreement regarding judicial precedent in
the specified sense, that is called uniform practice judgment. but regarding
collection of judgment of the courts in similar cases, as a judicial precedent
in the general sense, there are disagreements on whether it is possible to make
rules in the said procedure or not. In addition, it is mentioned that according
to the principle of relativity of the court decision, the decision is valid only
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between the parties of the lawsuit and can not be generalized as a law.

After the investigations carried out in this research, it was concluded
that the rule-making ability of the judicial precedent does not contradict the
principle of relativity of the court decision, because every decision is made up
of different components, including the reasons of the court decision and the
verdict. The reasons are general and are the result of the court's interpretation
of the available evidence, so there is a rule-making ability in it, unlike the
verdict, which is reserved only for litigants. So, the principle of relativity of
the court decision emerges in the context of the verdict. In other words, the
principle of the relativity of the court decision is related to the verdict, but
regarding to the judicial precedent rulemaking, we are faced with a collective
general that all similar judgment will belong to, not an independent general
that each verdict belongs to. In addition, in order to justify the rulemaking
from different decisions in similar cases, we can refer to a similar institution in
Iranian law that is called the practice creating judgment (not a uniform practice
judgment) in the Administrative Justice Court, which is defined in article 90 of
the law on organizations and procedures of the Administrative Justice Court of
Iran. According to this article, if at least five similar judgment are issued from
different branches (two or more branches), these judgment will be referred to the
general board of the Justice Court to create an obligator precedent. Regarding
to the proof of rule-making ability of judicial precedent and the jurisprudential
basis for this concept, it seems the attitude of those people who consider the
judicial precedent to be a legacy of Western law and prevent its application in
Iranian law due to its incompatibility with Islamic rules is incorrect. As a result,
it is better to use the rule-making ability of judicial precedent that guarantees
rationality (method of the wise), in Iran's judicial system in order to prevent
further damage. Because it is a preventive process for successive law changes
and also the adaptation of laws to the issues of the day will put the society on
a better path, and will lead the society towards the evolution of rights through
realizing up to date rights.
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