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ABSTRACT

The occupation of a large part of Palestinian lands
and the long history of war and killings in parts of
the said land have always made the existence of a
Palestinian state in international law ambiguous.
The decision of 5 February 2021 of the PTC
regarding the exercise of jurisdiction over the
crimes committed by the Israeli authorities in
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the occupied territories, has led to the necessity
of raising the issue again in international law.
Granting the status of Non-Member Observer State
to Palestine according to G/ A Resolution 67/19 in
2012 and Palestine's accession to the Rome statute
on 2 January 2015, were among the preparations
for issuing the said decision. In this decision, PTC
without considering itself bound to assess the
situation of Palestine's statehood, considered the
Court competent to hear, simply because Palestine
is a member state of the statute. The basic question

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any @ @
medium, provided the original work is properly cited. To view a capy of this licence, visit hitpss

reativecommons.org, n BY NC

licenses/by-nc/4.0,




Savalan Mohammadzadeh, Statehood of Palestine and the ...

in this article is: In light of the decision of PTC, what role and position does
the statehood of Palestine have in determining the jurisdiction of the court?
The following article, with the descriptive-analytical method and library tools,
concludes that despite the existing doubts about the effective control over the
land, granting the status of non-member observer state in the UN to Palestine
and joining Various international organizations have had a significant impact on
accepting it as a member state in the ICC and consequently in confirming the
jurisdiction of the Court; A process that indicates an implicit emphasis on the
Constitutive theory of recognition in international law.
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[Extended Abstract]

Palestine and international law have had many ups and downs in the last century.
The most important legal challenges regarding Palestine have expanded from
the violation of the principle of non-use of force and land occupation to the
violation of the fundamental rights of the Palestinian nation, including human
rights and humanitarian rights, and even the right to natural resources. In the
meantime, the question of the statehood of Palestine after the occupation has
had a unique position. The occupation of a large part of the Palestinian lands and
the long history of war and killings in parts of the said land have always made
the existence of a Palestinian state in international law ambiguous. This issue
has faced Palestine's role in international law, including establishing diplomatic
relations, membership in international organizations, filing international
lawsuits, diplomatic support for its citizens, and in general what the foreign
side considers the exercise of the right to self-determination, with serious
limitations. In such a situation, the issuance of Resolution 67/19 of the United
Nations General Assembly dated November 29, 2012 and granting the status of
"non-member observer state" to Palestine was a significant development.

Because although according to the Declaratory theory, the statehood of
Palestine is disputed to some extent due to the uncertainty of the territorial
status, but the fact that the majority of states (more than 138 states in total) have
recognized Palestine as a "non-member observer state", shows the manifestation
of the Constitutive theory about Palestine. This is the Constitutive approach that
seems to be effective in the decision of the pre-trial chamber of the International
Criminal Court regarding the establishment of the jurisdiction of the court.

It was after this resolution that Palestine's membership in some international
organizations was smoothed. Since the investigation of the crimes committed
in Palestine by a judicial authority at the international level, especially since the
establishment of the International Criminal Court, has always been in the focus
of the international community, so after less than three years have passed Since
the issuance of Resolution 67/19, Palestine became a member of the Rome
Statute in 2015 after accepting the jurisdiction of the International Criminal
Court and depositing the instrument of accession with the Secretary General
of the United Nations and in accordance with paragraph 3 of article 12 of the
statute, submitted a declaration to the court stating that Israel has committed
war crimes in the occupied Palestinian territories since 2014. In this way, the
preparations were made for the possibility of the court's prosecutor investigating
the crimes committed in the Palestinian territory, and she requested the pre-
trial chamber to investigate the court's jurisdiction. The decision of the pre-trial
chamber of the International Criminal Court on 5 February 2021 regarding the
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exercise of jurisdiction over the crimes committed by the Israeli authorities
in the occupied territories, has led to the necessity of re-introducing the issue
of Palestine's statehood in international law. According to the approach of
the court's prosecutor, regardless of the issue of being a state, Palestine can
be considered a state based on the rules of international law in line with the
goals of the Rome Statute. In this regard, the prosecutor claims that the court
is not required to express an opinion on the statehood of Palestine based on
international law and analyze extensive issues related to it. The decision of
the court's pre-trial chamber also followed the position of the prosecutor and
considered the court to be competent to hear the matter, simply because Palestine
is a member state of the statute, without considering itself bound to assess the
substance of Palestine's statehood. Despite the fact that this decision is not able
to determine or change the threshold of being a state based on international law,
and the decision itself does not make such a claim, and it does not even consider
this review necessary for the jurisdiction of the court, But its consequences
cannot be denied in the practice of other international organizations. Therefore,
it is not far-fetched that gradually, the field of recognition and membership
of the Palestinian state will be provided in those international organizations
that, according to their functions, do not have the possibility of examining the
substance of statehood.

The basic question in this article is that in the light of the decision of PTC ,
what role and position does the statehood of Palestine have in determining the
jurisdiction of the court? The following article, with the descriptive-analytical
method and library tools, reaches the conclusion that despite the existing doubts
about the effective control over the land, granting the status of non-member
observer state in the UN to Palestine and joining to Various international
organizations have had a significant impact in accepting it as a member state in
theICC and consequently in confirming the jurisdiction of the Court; A process
that indicates an implicit emphasis on the Constitutive theory of recognition in
international law. Although in international law, the Declaratory theory about
recognition is more principled and compatible with the existing facts.
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