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ABSTRACT

The termination of the contract due to the
termination clause has an effect on the future. The
contract is valid until the condition of termination
has not occurred. After the termination condition
occurs, the contract will be terminated immediately
and the effect of the termination will not be
extended to the past. However, the parties to the
contract may consider their interest in terminating
the contract from the first day and agree that the
contract will be terminated from the beginning
if the condition of termination occurs. There is a
difference in jurisprudence and law regarding the
possibility of accepting such an agreement, and
its rulings, effects and exceptions are not well
defined. It is necessary to determine whether there
is a possibility of agreement on the regressive
effect of the termination of the contract due to the
rescission condition or not, and then determine its
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rulings and effects. In this article, the analytical-descriptive method has been
used from library sources, and while comparing the subject, the conclusion
was reached that it is possible to generalize the effects of contract dissolution
due to the termination condition compared to the past. The rulings, effects and
exceptions of this matter have also been reviewed and explained.

Keywords: Regression Effect, Hypothetical, Contract Termination, Retroactive
Effect, Spontaneous Termination.

xcerpted from the Ph.D. thesis entitled "The Role of Will in the Impact of Contracts on|
the Past", Faculty of Law and Political Science, University of Tehran, Tehran, Iran.

Funding:

The author(s) received no financial support (funding, grants, and sponsorship) for the
research, authorship, and/or publication of this article.

Author contributions:

Mohsen Esmaeili: Conceptualization, Methodology, Validation, Formal analysis,
Resources, Data Curation, Writing - Review & Editing, Supervision, Project
administration.

Amirabbas Askari: Conceptualization, Methodology, Software, Validation, Formal
analysis, Investigation, Resources, Writing - Original Draft, Writing - Review & Editing,|
Visualization, Project administration.

Competing interests: The authors declare that they have no competing interests.

Citation:

[Esmaeili, Mohsen & Amirabbas Askari. “Agreement on the Retroactive Effect of Termination|
of the Contract in the Event of the Termination Condition; Its Rulings, Effects and Exceptions™.|
LJournal of Legal Research, 23, no. 59 (October 21, 2024), 427-452.

428



429

Journal of Legal Research: V. 23, No. 59, Autumn 2024

[Extended Abstract]

The termination of the contract due to the termination clause has an effect
on the future. The contract is valid until the condition of termination has not
occurred. After the termination condition occurs, the contract will be terminated
immediately and the effect of the termination will not be extended to the past.
However, the parties to the contract may consider their interest in terminating
the contract from the first day and agree that the contract will be terminated from
the beginning if the condition of termination occurs. There is a difference in
jurisprudence and law regarding the possibility of accepting such an agreement,
and its rulings, effects and exceptions are not well defined. Some have tied the
discussion on this issue to philosophical issues; In philosophy, they have said
that every effect has a cause, and until the cause does not occur, the effect will
not occur, and the condition will not be fulfilled until there is a condition; So,
until the termination condition is fulfilled, we cannot wait for its effects.
According to him, the effect of the termination of the contract in the past
causes the valid contract to become invalid; Just as in natural matters, it is
not possible to take possession of the past tense, in jurisprudential and legal
matters, it is not possible to invalidate a valid contract by taking possession
of the element of time. It has also been said that the effect of fulfilling the
termination condition in the past is impossible; Because its meaning is to accept
that the contract is valid until the condition of termination is met, and if the
cause occurs, from the time the contract is concluded until the condition of
termination is met, the contract is also void, and this requires a contradiction.
In other words, a contract cannot be considered correct at the same time and
then its invalidity is discovered at the same time due to the next complication,
such as the fulfillment of the termination condition. Nevertheless, in the world
of jurisprudence and law based on interests, the parties to the contract may
choose conditions that cannot necessarily be interpreted and accepted with
the philosophical cause and effect logic of events in order to achieve their
interests; For example, the parties of the sale contract should agree that in
case of termination of the contract due to the occurrence of the termination
condition, the contract will be terminated from the beginning and the ownership
of the goods will return to the parties from the first day. Therefore, the mere
philosophical view of some scholars on jurisprudence and legal affairs has been
prohibited and some others have been openly criticized. Although the principle
of the possibility of the regressive effect of legal actions has been examined
by jurists in some cases, there has not been a separate investigation regarding
the effect of contract termination compared to the past; Some with the same
philosophical interpretations are against the possibility of such an agreement,




Mohsen Esmaeili, Agreement on the Retroactive Effect of ...

and some have taken the possibility of agreement for granted and have not fully
explained its basis. Therefore, considering that the agreement of the parties
regarding the regressive effect of the termination of the contract has become
increasingly common in the legal relations of individuals, it is appropriate to
explain the basics of this matter well. In addition to this, both the supporters and
the opponents have not examined the rulings, effects and exceptions of the effect
of the termination of the contract compared to the past. Therefore, It is necessary
to determine whether there is a possibility of agreement on the regressive effect
of the termination of the contract due to the termination condition or not, and
then determine its rulings and effects. With this explanation, the main question
of this research is whether it is possible for the parties to the contract to agree
on the regressive effect of the termination of the contract in the event of the
termination condition? If this is accepted, what are the rulings, effects and
exceptions of the effect of contract termination compared to the past? In this
article, the analytical-descriptive method has been used from library sources,
and while comparing the subject, the conclusion was reached that it is possible
to generalize the effects of contract termination due to the termination condition
compared to the past. The rulings, effects and exceptions of this matter have
also been reviewed and explained.
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are to become effective from an earlier time, then when the condition is satisfied the parties are under
a duty to render each other the performance that they would have rendered if the consequences had
occurred at the earlier time.”

25. Basil Markesinis, Hannes Unberath & Angus Johnston, The German Law of Contract: A Comparative
Treatise (Oxford; Portland: Hart Publishing, 2006), 433-434.

26. The United Nations Convention on Contracts for the International Sale of Goods (CISG)

27. (1) If the seller is bound to refund the price, he must also pay interest on it, from the date on which
the price was paid. (2) The buyer must account to the seller for all benefits which he has derived from
the goods or part of them: (a) if he must make restitution of the goods or part of them; or (b) if it is
impossible for him to make restitution of all or part of the goods or to make restitution of all or part of
the goods substantially in the condition in which he received them, but he has nevertheless declared the
contract avoided or required the seller to deliver substitute goods.”

28. ULIS

29. Ingeborg Schwenzer, Christiana Fountoulakis & Mariel Dimsey, International Sales Law (Oxon; New
York: Routledge-Cavendish, 2007), 583 & 585.
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