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ABSTRACT

Considering the essential role of national
authorities in the implementation of treaties, it is
important to study the process of determining them.
In this article, in order to identify the weaknesses
and strengths of the Iranian executive branch's
procedure in determining national authorities,
we have analyzed this procedure in a descriptive-
analytical way. The result is that the authority of
the government in this field is basically based upon
assigning this authority by the legislature, which
has been achieved in: 1- Determining the national
authority in an Act and granting the authority
to change it, 2- Not specifying the national
authority in an Act and granting the authority to
determine and change it. If the legislature is silent
about the national authority, the government can
determine the national authority by referring to
Principle 138 of the Constitution for ensuring the
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implementation of the law ratified a treaty. In addition, in the case of ratification
of a treaty by the government or determination of a national authority in the
text of a treaty, the authority of the government is not based on the will of the
legislature. One of the important criticisms of the government's procedure in
this field is citing incorrect bases for determining some national authorities,
especially in the wrong reference to the Act of adding two notes to the Act of
membership of Iran in international organizations and institutions of 1370 and
citing the principle 138 instead of the Act assigning the authority to determine
the national authority.
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[Extended Abstract]

The cornerstone of friendly international relations in the contemporary era
are international treaties, and therefore, the adherence of countries to treaties
guarantees continuation of friendly relations and improvement of international
interactions. One of the most effective issues in this field is that in recent
decades, some treaties have required the contracting countries to determine one
or more internal institutions as responsible for the implementation of all or
part of the treaty obligations, and have usually referred to them as "National
Authorities". Therefore, after Iran joins a treaty that explicitly or implicitly
requires the determination of a national authority, the Iranian authorities must
determine the national authority of Iran in that treaty; Because it is a treaty
obligation and the country's benefit from the treaty will not be fully realized
without determining the national authority.

The first and most fundamental question that is raised about determination of
national authorities is which governing bodies have the authority to determine
Iran's national authorities and in what formats they exercise this authority.
The current practice in Iran indicates that until now only the legislative and
executive branches have determined national authorities. In this article, in
order to identify the weaknesses and strengths of the Iranian executive branch's
procedure in determining national authorities, we will analyze this procedure
in a descriptive-analytical way and in this regard, while learning the origin of
the government's authority to determine national authorities and the types of
regulations determining them, we will examine the cases of citing incorrect
legal bases for determining them.

Based on this study it was found that the competence of the government
to determine national authorities is basically based on the delegation of it
by the legislature; so that the legislature, in some cases, has determined the
national authority and has given the government the authority to change it and
in some other cases, without determining the national authority, it has given
the government the authority to determine and change it. The most important
Act that has given the government the authority to change national authorities
determined by the legislature is the Act on the Addition of Two Notes to the
Act on the Membership of the Government of the Islamic Republic of Iran in
International Organizations and Assemblies approved in 1370, which directly or
indirectly gives to the government the authority to change national authorities of
Iran in 248 international institutions. Regarding non-determination of national
authority in an Act and granting the government the authority to determine and
change it, it should be said that most of the Acts accepting Iran's membership in
international organizations and some of Iran's Acts ratifying treaties, especially
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after approval of Regulation on how to Prepare and Conclude International
Agreements in 1371, have this feature.

However, in some cases, the legislature has been silent about the authority
of the government to determine/change the national authority. In such cases,
if the legislature has determined the national authority (actually, in very rare
cases), the government, considering the priority of parliament's enactments
over government's regulations, does not have the right to change it. However, if
the legislature neither determines national authority nor expresses the authority
of the government to determine it, it can be argued that because ratification of
a treaty is the last action of the parliament in joining Iran to a treaty and the
implementation of all or part of treaty obligations depends on determination
of the national authority, the silence of the parliament implicitly indicates the
authority of the government to determine it. Of course, better arguments in this
regard are reference to Principle 138 of the Constitution which entrusted the
task of guaranteeing implementation of treaties to the government or reference
to the authority of the government to prepare the arrangements for joining
treaties.

An interesting point to note is that if the government approves a treaty,
which has precedents in Iran, and if the national authority is determined in the
text of the treaty, as is the prevailing practice of bilateral and closed multilateral
treaties, the parliament cannot influence the government's decision to determine
the national authority.

In this study, it was found that the types of regulations on national authorities
are: 1. regulations determining national authority, its structure, duties and
working methods, 2. regulations related to the implementation of the treaty,
3. regulations determining Iran's membership fee in international institutions,
4. Other regulations. In criticizing the government's procedure in determining
national authorities, it should be said that some of them have only been specified
in regulations determining Iran's membership fee in international institutions,
while it is better that a separate regulation be used for determination of each
national authority and its structure and duties. But a more important criticism of
the government's practice is citing incorrect legal bases for determining some
national authorities, which are:

1. Reference to Note 5 of the Act on the Addition of Two Notes to the Act on the
Membership of the Government of the Islamic Republic of Iran in International
Organizations and Assemblies to determine Iran's national authority in an
international treaty or institution which is not among 248 institutions that the
above Act has given the government the authority to determine them.

2. Invoking Principle 138 of the Constitution instead of the Act enacted by
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the Parliament which specified the authority of the government to determine/
change the national authority, despite the fact that the legislature may have
considered conditions for the exercise of this authority.

3. Sometimes the authority of the government to determine the national
authority has been based on the wrong argument that only the executive branch
becomes a member of the treaties, so if the legislature does not determine the
national authority, the executive branch as Iran's representative in that treaty
has the authority to determine it; But the fact is that when we talk about the
membership of the "government" in treaties, the most general meaning of the
"government" (that is, "the country") is considered, not the executive branch.
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