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Abstract

Institutional Law and Economics is an interdisciplinary field
of study that emphasizes the reciprocal relationship between
the disciplines of law and economics. Consequently,

e aviiuial Law developments within the parent disciplines, particularly

Research & Study economics, have exerted a significant influence upon studies

. conducted within this field. Each school of economic thought,
ﬁﬂ through its own distinctive methodology, has affected law and

= economics scholarship in different manners. Although the
term “Law and Economics” was not expressly employed by
early institutionalists, their emphasis on the reciprocal
Publisher: interaction between law and economics has led to the
Ri{‘:j‘:c;afj‘;f;y emergence and recognition of the concept of Institutional
Institute of Law Law and Economics within contemporary academic
Article Type: discourse. The notion of a “school” of thought, despite the
Original Rescarch ambiguities surrounding its precise definition, assists
DOL: researchers in demonstrating that a particular approach,
104830012023, 40481L.39 | a]though situated within a broader scientific framework (here,
Received: law and economics), may nonetheless possess distinct

28 June 2023 . . . . .
principles and methodologies that differentiate it from other
3 ngfg:f,;?zm approaches, especially the mainstream Chicago School. This
study seeks to answer the following question: what are the
5";?;‘;;‘3‘;:6 methodological foundations of the institutional approach to

Law and Economics? Institutional Law and Economics, by

E-' -E emphasizing institutions, their temporal and spatial
'I:li transformations, and the reciprocal effects of social actors’
PE behavior within society, seeks through an inductive and

descriptive methodology to provide an empirically grounded
analysis of individuals’ legal behavior within society and the
functioning of institutions. The role of institutions,
interactionism, and the recognition of institutional constraints
upon individual choice form the principal methodological
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Extended Abstract

Since the 1980s, the historical relationship between economics and law has attracted
considerable scholarly attention, leading to the emergence and increasing use of the
term Institutional Law and Economics. The adoption of this terminology has
prompted scholars to examine the distinctions between the institutional approach
and the mainstream approach to law and economics, particularly the Chicago
School, as well as the theoretical and methodological foundations underlying such
distinctions. Consequently, a number of scholars have sought to define, explain, and
reconstruct the institutional approach to law and economics as a distinct intellectual
tradition. Since the principal issue in identifying the institutional approach concerns
its methodology, this study seeks to answer the following question: what are the
methodological principles of Institutional Law and Economics? The foundational
elements of the institutional approach to law and economics may be identified in the
works of economists such as Thorstein Veblen (1899, 1904) and John R. Commons
(1924), as well as lawyer-economists and legal realists such as Walton Hamilton
(1923), Robert Hale (1952), and Jerome Frank (1930). The first methodological
foundation of the institutional approach concerns the role of institutions. Individuals
generally behave in accordance with social patterns and models that are regarded as
reasonable, conventional, and socially acceptable. Institutionalists describe these
accepted social patterns as institutions. While institutions shape and constrain human
behavior, they are simultaneously produced and transformed through repeated social
interactions and are therefore subject to continuous change over time. A central
feature of institutional methodology is interactionism. Social norms and behavioral
models emerge through interactive processes among members of society and
therefore cannot be regarded as fixed or immutable rules. Jerome Frank viewed legal
rules as social patterns derived from broader social institutions and subsequently
recognized and formalized by the State. However, once transformed into formal
legal rules, such norms tend to become rigid and inflexible. Although law plays a
crucial role in preserving social order and ensuring a degree of uniformity in the
administration of justice, its reliance upon abstract and general rules often prevents
adequate attention to the individuality and complexity of particular cases.
Consequently, legal systems may reduce human conduct to formulaic categories that
treat individuals as though they were merely abstract and calculable actors. Under
such conditions, the ideal of governance risks being reduced to the the rule of laws
and not people. Another important methodological principle of the institutional
approach is evolutionism. By examining institutional transformations over time,
Veblen emphasized the evolutionary character of social and legal institutions. He
argued that institutions continuously evolve under the influence of historical
developments while nonetheless preserving certain fundamental structural elements.
Jerome Frank similarly addressed this issue through his discussion of the concept of
the good judge. For Frank, the proper task of a judge is not merely to apply legal
rules mechanically, but rather to examine the historical and social circumstances
under which particular forms of conduct came to be regarded as rational, legitimate,
or socially acceptable. Judicial reasoning must therefore take into account the effects
of institutional change upon contemporary legal and social behavior. Institutional
Law and Economics also advances a distinctive understanding of human choice and
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rationality. Robert Hale conceptualized human behavior as a complex function of
both choice and coercion. His theoretical framework incorporated concepts such as
free will, coercion, power, and government. According to Hale, legal and economic
processes are inseparable and mutually constitutive phenomena. The economy must
therefore be understood as a system of institutional arrangements and power
relations whose formation and operation depend upon the legal system - particularly
the common law tradition. In this perspective, economic freedom does not simply
signify the absence of constraint; rather, it frequently reflects the capacity to exercise
economic coercion within institutionalized legal structures. The institutional
approach to rationality differs substantially from the assumptions of neoclassical
economics. Instead of relying upon purely abstract models of rational choice,
institutional scholars increasingly employ agent-based modeling to analyze decision-
making processes and social interaction. Agent-based modeling refers to a set of
computational and analytical methods designed to simulate the actions and
interactions of autonomous agents and to evaluate their effects upon the broader
social system. Such models begin with assumptions concerning the behavior of
actors and the nature of their interactions and subsequently generate simulations
illustrating the dynamic consequences of these assumptions. The agents utilized in
these models may range from passive entities lacking cognitive capacities to highly
sophisticated individual or collective actors possessing advanced learning,
communication, and adaptive abilities. Finally, within the institutional approach, the
government occupies a central role in the formation, preservation, and
transformation of institutions. In accordance with Ronald Coase’s conception of the
government as a form of super-firm, institutionalists emphasize the State’s decisive
influence in shaping institutional arrangements and legal entitlements. Rights do not
exist merely because they emerge from longstanding social practices; rather, they
acquire practical existence and effectiveness because they are recognized, enforced,
and protected by governmental authority.
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