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ABSTRACT

In the course of criminal proceedings, both in
the private and public realms of the offense,
the individual facing charges assumes a pivotal
role as the accused. It is imperative to not only
acknowledge their culpability for violating the
law but also uphold their rights to a fair defense.
To uncover the truth, safeguard lost rights, and
establish acquittal or delinquency, it is crucial
for the accused to appear before the judicial
authority. Among the primary concerns pertaining
to defense rights, as outlined in Article 5 of the
Criminal Procedure Law ratified in 2012, is
the examination of the accused's statements
and justifications. Failure to reach the accused
following the commission of the crime will result
in procedural loopholes, impeding a fair trial and
complicating the pursuit of truth due to hesitancy
in disclosing information. This may potentially
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lead to prolonged hearings, as highlighted in the judicial reform document's
list of challenges, and result in the violation of the victim's rights, deprivation
of the accused's rights, and the negation of the application of legal institutions
and the principles of restorative justice. Fear or intimidation regarding the trial
process, limited awareness of defense rights, doubts regarding the impartiality
of judges, additional detentions, and arbitrary conduct by law enforcement
officers during arrest and surveillance are among the significant factors
contributing to the difficulty in accessing the accused. This article has been
meticulously crafted using the descriptive analytical approach, incorporating an
examination of pertinent legal sources, specialized publications, and criminal
legislation of Iran. The primary objective is to delve into the existing legal void
and explore the underlying factors contributing to the absence of the accused
during investigations and legal proceedings. Moreover, this study endeavors to
propose practical solutions for effective implementation.
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[Extended Abstract]

The evasion of the accused, which effectively prolongs legal proceedings and
hinders the revelation of truth, can be attributed to various factors such as
the apprehension of being coerced into confession, subjected to torture and
humiliation by law enforcement officers, experiencing sexual harassment from
the victim, and facing extrajudicial pressure from judges. This intimidating
environment deprives the accused of their legal entitlements. This study
employs an analytical and descriptive approach divided into four sections: 1)
Fear and intimidation faced by the accused during prosecution, 2) The status
of the defendant's right to defense: Is it a right or an obligation? 3) Promoting
effective collaboration in legal proceedings and uncovering the truth, and 4)
Upholding the accused's right to benefit from the principles of restorative justice
and not being deprived of support networks. The research aims to practically,
scientifically, and comprehensively explore the factors that lead the accused to
refrain from remaining at the crime scene after committing the offense, evading
contact with the police and prosecutor's office, and consequently violating their
defense rights. This raises the question of whether the absence of the defendant
in court affects the trial process.

It is believed that the presence of the accused in court contributes to
expeditious and streamlined proceedings, allowing for the protection of defense
rights and the utilization of restorative justice principles. The accused's fear of
trial and punishment, along with the behavior of law enforcement agents and
judges who may lack adherence to principles of fair justice and exhibit arbitrary
practices, can compel them to flee from investigation and legal proceedings.
Additionally, a lack of awareness regarding defense rights and unfamiliarity
with legal, traditional, and customary procedures, coupled with intimidation
from individuals in the accused's surroundings and law enforcement officers,
can also influence their decision to evade legal proceedings.

Through meticulous examination of our country's existing criminal laws and
regulations, including the Constitution, Criminal Procedure Law, Islamic Penal
Code, and relevant legal sources, it has been deduced that in the pursuit of a fair
criminal justice system leading to acquittal, both the victim and society possess
rights, while the accused equally enjoys rights during the stages of investigation
and legal proceedings before law enforcement and judicial entities. Adherence
to these human rights principles serves as a mandatory obligation for citizens
under the umbrella of defense rights. While it is a right bestowed upon the
accused, it becomes a religious and legal duty for others, particularly the police
and judicial authorities.

In the current criminal procedure law, Islamic Penal Code, and laws
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concerning the reduction of discretionary imprisonment, supplemented by
friendly legal and judicial mechanisms, a framework has been established to
uphold the rights of the accused with a rehabilitative and preventive focus.
However, in many instances, it is the accused themselves who contribute to
the deprivation of these rights by fleeing. Fear of non-compliance with defense
rights by those involved in the prosecution and trial, coupled with intimidation
from individuals in their social circle and law enforcement agencies, has
been identified as one of the factors driving the accused to evade a fair trial.
Additionally, this behavior can be attributed to the defendant's lack of awareness
regarding certain defense rights and unfamiliarity with legal procedures and
strategies.

By succumbing to fear and evading appearance before the judge, the
accused jeopardizes their ability to mount a defense and engage in a fair trial.
Such actions disrupt and delay legal proceedings, leading to the violation of
societal and victim rights, as well as the deprivation of defense rights and the
benefits of restorative justice and reconciliation measures during the trial and
punishment process. Regrettably, in our country, many defendants still find
themselves unjustly denied their defense rights and lack sufficient information.
Soon after committing a crime, they face blame from those around them and
encounter aggressive treatment from competent police and judicial authorities.
Consequently, fear is instilled, raising doubts about the impartiality of the
judicial body, prompting the accused to flee, and ultimately resulting in the
violation of numerous legal rights.

It is important to recognize that the current practice of appointing young
individuals with limited experience in the judicial system to judicial positions
has raised concerns among lawyers, legal professionals, and the general public
regarding the efficiency of the judiciary. This practice has, to some extent,
impacted the infringement of defense rights and the tendency of criminals to
evade court proceedings. The absence of a well-trained judicial police force,
a shortage of competent officers, detectives, and experts among the judicial
personnel, the assignment of judicial tasks to young and inexperienced officers
without proper training, or inadequate supervision by judges over the officers
under their command have contributed to the distrust felt by the accused.
Consequently, they fear their rights may be disregarded, leading to torture,
humiliation, denial of the opportunity to present surety or seek bail from
judicial authorities, submission of false and criminal reports, judges' influence
over officers' reports against the accused, or discriminatory police and judicial
behaviors. These factors contribute to lawlessness, non-compliance with court
appearances, and ultimately the evasion of prosecution and legal proceedings.
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Contemporary criminal procedure laws demonstrate a clear emphasis on
the defense rights of the defendant compared to previous legislation. The
inclusion of restorative justice principles in criminal procedure laws and the
Islamic Penal Code, alongside substantial changes and reforms by legislators,
highlight important advancements. The judiciary's attention to mediation, the
acknowledgment of the significance of peace and compromise through the
establishment of dispute resolution councils in recent years, the implementation
of initiatives such as the "Qur'anic reformers and judges" project by the social
deputy to prevent criminal activities, the establishment of the National Patience
Headquarters by the Center for the Development of Dispute Resolution, and
efforts by this center to establish arbitration institutions for legal matters and
mediation in criminal cases within the realm of restorative justice, all play
significant roles in society and aid the judicial system. By taking proactive
measures to address the harm caused by crimes to victims and assisting the
accused through mediation, and by utilizing the capabilities of criminal justice
institutions outlined in the Criminal Procedure Law and the Islamic Penal Code,
and through the promotion of guidelines and practical solutions highlighted
by judicial authorities and the establishment of parallel mediation institutions
within the judicial system, policymakers and the judiciary display their attention
to this domain.

In recent years, the unilateral actions of legislators in the field of
criminalization have ignited feelings of insecurity among citizens. Many
individuals fear that if they engage in criminal behavior, they may face
prosecution for multiple charges. The complexity of such investigations,
coupled with the issuance of unwarranted and disproportionate verdicts, could
lead to prolonged detention and curtailment of their freedom. Lengthy periods
of detention result in irreparable harm to individuals and their families in terms
of social, economic, and personal standing.
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