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Procedural Safeguards of Defence Rights during the

Preliminary Investigation Stage
Amin Jalili'", Mehdi Ghorbani’, Sajjad Azimi Nezhadian®

Abstract

The preliminary investigation is a significant phase of
criminal proceedings within systems of adjudication. The
importance of this stage lies in the fact that the most
fundamental evidence relating to the commission of an
offence is obtained during this phase; consequently, the
evidence acquired at this stage may play a decisive role in
determining the ultimate outcome of the case. This study, in
the first part, seeks to provide a more precise understanding
of the current framework governing preliminary
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investigations within the judicial system of the Islamic
Republic of Iran by identifying and examining the various
legal systems governing this stage. In the second part, the
study examines the various explicit and implicit sanctions
provided under the law, including criminal, disciplinary, and
civil sanctions, as well as the nullification of investigations in
cases involving violations of defence rights. An examination
of the procedural rules governing criminal proceedings before
the Iranian courts, save for limited instances such as
confessions obtained under torture, has revealed that
legislators, in situations involving violations of the defence
rights of suspects and accused persons by judicial and law

5 May 2026 enforcement authorities during custodial supervision and

preliminary  investigations, have generally confined
themselves to prescribing and imposing penalties upon the
violators of defence rights, while demonstrating limited
commitment to, and insufficient recognition of, the important
and consequential doctrine of the nullity of investigations. It
appears that the underlying reason for the adoption of such an
approach may be traced to the predominance of the principles
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governing the inquisitorial system during the preliminary investigation stage,
whereby the objective of discovering the truth is deemed to justify the means
employed to attain it.
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Extended Abstract

State intervention in resolving disputes among members of society has historically
undergone a progressive expansion. Evidence of this proposition may be observed in
the dominance formerly exercised by tribal customs and influential social groups
over governmental authority in the administration of justice. As the power of states
gradually increased, retaliatory reactions (private vengeance) by individuals, which
frequently resulted in innocent persons becoming victims of acts of vengeance, were
progressively replaced by individualized responses proportionate to the offence
committed. Today, the constructive role of state intervention in adjudicating disputes
among individuals within society is beyond dispute. Within the contemporary legal
order, however, particular significance attaches to the manner in which preliminary
investigations are conducted and to the defence rights afforded to accused persons
within the procedural framework of criminal justice systems. The absence of a
proper analytical understanding of the functioning of the judicial system in
adjudicating disputes may itself become a source of injustice. Accordingly, for the
purpose of clarifying the present study’s position, the researcher first provides a
concise discussion concerning the various legal systems governing the preliminary
investigation stage, the legal framework governing preliminary investigations within
the judicial system of the Islamic Republic of Iran, the defence rights recognized for
suspects and accused persons during custodial supervision (pre-trial detention) and
preliminary investigations, and finally the researcher’s criticisms regarding the
sanctions envisaged in cases involving violations of defence rights during the
preliminary investigation stage. The term investigation possesses both a general and
a specific meaning. In its general sense, it encompasses every investigative measure
undertaken prior to trial. In its specific sense, pursuant to Article 90 of the Iranian
Code of Criminal Procedure, preliminary investigation refers to the legal measures
undertaken by the investigating judge or judicial authorities for the purpose of
preserving and gathering evidence relating to the commission of the offence,
identifying and locating the accused, and preventing the accused from absconding or
concealing themselves. Nevertheless, the investigating judge’s determination
regarding the occurrence/non-occurrence of the offence and the attribution/non-
attribution of the offence to the accused, which enables a decision concerning
referral of the case to trial, must likewise be regarded as part of the preliminary
investigation stage, notwithstanding the omission of this aspect from the statutory
definition. Preliminary investigations are of considerable importance both because
of their immediate effects and because of their ultimate consequences. The
immediate significance of preliminary investigations lies in the fact that the conduct
and treatment adopted by judicial officers and law enforcement agents at this stage
substantially influence the mentality and behavior of offenders and may either
contribute to their rehabilitation or encourage recidivism. Furthermore, such conduct
may also affect crime prevention with respect to both offenders and victims. The
ultimate significance of preliminary investigations derives from the fact that, in the
vast majority, and indeed almost all, criminal cases, the foundation of judicial
decisions rendered by criminal courts is established during the preliminary
investigation phase. The concept of the defence rights of the accused refers to the
guarantees, facilities, and procedural safeguards that an accused person must enjoy
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within the framework of a fair trial in order to defend themselves, under humane and
free conditions, against allegations raised contrary to the presumption of innocence.
The basis for respecting the defence rights of the accused must therefore be sought
in the principle of the presumption of innocence. Consequently, on the basis of this
principle, many distinguished jurists have insisted upon the necessity of broadly
expanding defence rights at all procedural stages, including the custodial supervision
stage. For law to achieve its objective, namely the establishment of a just order
within social relations, compliance with legal rules should be mandatory. The
mandatory nature of legal rules acquires practical meaning only where the State has
prescribed appropriate sanctions for violations of binding legal norms. The
consequence imposed by the State for violation of a legal rule is referred to as a
sanction, the nature of which varies according to the type and objective of the legal
rule in question. As a matter of principle, a rule lacking enforceability should not
properly be regarded as a legal norm, because where individuals are free to disregard
a rule without incurring adverse consequences, there exists little reason to expect
compliance with it. The mechanisms for enforcing legal rules are diverse and
include, inter alia, the nullity of legal acts, civil liability, direct enforcement of legal
norms by public authorities, and the punishment of offenders. Broadly speaking,
these sanctions may be categorized as legal and criminal sanctions. Although the
imposition of various penalties upon violators of defence rights by the legislature is
both commendable and rational, such penalties can in no way serve as a basis for
deeming the investigations conducted in violation of defence rights to be lawful. A
more equitable approach would require the legislature, when enacting procedural
laws, to recognize not only the punishment of violators of defence rights, but also
the evidentiary invalidity of investigations obtained through such violations. An
examination of the laws and procedural rules governing criminal proceedings before
the courts of the Islamic Republic of Iran demonstrates that, except in limited
circumstances such as confessions obtained under torture, legislators have generally
confined themselves to imposing sanctions upon those violating defence rights while
paying comparatively little attention to the important and effective doctrine of the
nullity of investigations. It appears that the underlying rationale for adopting such an
approach may be traced to the predominance of the principles governing the
inquisitorial model of criminal procedure during the preliminary investigation stage.
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