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ABSTRACT

SorL The enactment of Article 62 of the Permanent
T e ™ Provisions Law of Development Programs and
its predominant interpretation has entrenched
the theory of consensual validity in property
transactions, albeit while creating conflicts with
certain foundational principles upheld by its

proponents, such as the principle of presumption
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Article Type: the government, particularly in cases where
Original Research transactions executed through informal documents
bol: have been contested despite parties’ good-faith
Y — reliance on governmental authorities and the
State Organization for Registration of Deeds
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and Properties. When such transactions are later
invalidated by judicial rulings, the resulting legal
uncertainty not only undermines public trust but
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also disrupts the stability and security of property transactions, potentially
facilitating financial corruption. To mitigate these adverse effects, legislative
intervention is necessary - either by mandating formalization for transactions
involving registered properties or by rendering unregistered transactions
inadmissible against third parties and the government, in line with comparative
legal frameworks. Consequently, the Expediency Discernment Council’s
pending approval of the proposed bill - which would invalidate unregistered
property transactions and bar their judicial enforcement - is both urgent and
justified.
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[Extended Abstract]

Prior to the enactment of Article 62 of the Permanent Provisions Law of
Development Programs in 2016 (1395 in the Iranian calendar), two dominant
legal doctrines concerning the validity of unregistered transactions involving
recorded real estate properties prevailed within Iranian legal scholarship and
judicial practice. The first, known as the theory of consensual validity (riza’1),
gained considerable support over time, particularly in light of subsequent
legislative amendments following the 1931 Registration Law, jurisprudential
interpretations issued by the Guardian Council and other Islamic jurists, and
judicial precedents. This theory posits that contracts concerning registered
properties executed without official deed registration or formal recording
nonetheless remain valid and enforceable. Conversely, the formalist theory
(tashrifatl) maintained that formal registration is an indispensable element of
contract validity - not merely a procedural or evidentiary formality - thereby
rendering unregistered transactions null and void due to non-compliance with
registration mandates.

Advocates of the formalist approach grounded their position in significant
sociological and economic imperatives arising from vast social transformations,
including rapid population growth, evolving transactional cultures, increased
mobility, and fundamental changes in contract formation practices. Furthermore,
they emphasized the state’s diminished capacity to regulate and govern economic
affairs effectively - especially in relation to taxation, real estate oversight, and
broader economic policymaking - as a key justification for enforcing stringent
registration requirements. Amidst this doctrinal divide, intermediate legal
interpretations also emerged, the most prominent being the unenforceability
theory against third parties. This theory, which loosely aligns with consensual
validity, holds that unregistered transactions in recorded real estate are binding
between contracting parties but cannot be enforced against third parties due to
the absence of formal registration. Despite its nuanced stance, the core dispute
between the consensual and formalist theories remained unresolved.

Although debates regarding the legal status of unregistered property
transactions have persisted since the introduction of the 1931 Registration
Law, subsequent legislative developments after the 1979 Islamic Revolution,
including the abrogation of conflicting statutory provisions and the issuance
of authoritative Guardian Council interpretations, progressively reinforced
the theory of consensual validity. These developments enhanced the legal
recognition and enforcement of informal property transactions under Iranian
law. The apex of this legislative evolution is epitomized by the passage of
Article 62 in the Permanent Provisions Law, compelling legal scholars and

429 practitioners to reconsider and adapt their interpretative frameworks in light
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of the legislator’s explicit will. Article 62 was enacted firmly grounded in the
theoretical principles of consensual contract law concerning real property, fully
consistent with the position of proponents of consensual validity. While the
Article occasionally conflicts with the principle of presumption of validity
(asl-e sehhah), which constitutes one of the theory’s foundational premises,
its unequivocal wording effectively precludes contrary interpretations and
decisively marginalizes opposing views that advocate formalistic registration
requirements.

The formal endorsement of consensual validity through Article 62 has,
however, precipitated significant adverse consequences for both private
parties and governmental bodies. In response to these challenges, the Islamic
Consultative Assembly introduced legislation mandating the official registration
of immovable property transactions. Despite objections raised by the Guardian
Council concerning certain provisions, the Assembly resolutely advanced the
bill, which has subsequently received explicit endorsement from the Supreme
Leader of the Islamic Republic.

Portions of this legislative proposal have been ratified, including provisions
that unequivocally render unregistered immovable property transactions legally
invalid and prohibit courts from entertaining related claims. The legislation
limits permissible claims to restitution of consideration (istirdad-e ‘iwadhain),
a legal remedy generally incompatible with the enforcement of valid contracts
unless such contracts are rescinded or void ab initio. This legislative design
effectively establishes registration as a constitutive condition of contractual
validity in the real estate domain. To mitigate ongoing legal uncertainties and
address the resulting societal and administrative challenges, the full ratification
and enforcement of the registration mandate - which has already received
partial approval from the Expediency Discernment Council - is indispensable.
Such reform would confer legal protection upon parties acting in good faith and
relying on state registration mechanisms, empower the government to implement
effective economic policies in the real estate sector, reduce the caseload burden
on judicial institutions, and restore comprehensive legal certainty and order in
property transactions within the Iranian legal system.

In conclusion, adopting and implementing the compulsory registration regime
for immovable property transactions as articulated in the proposed bill represents
the most pragmatic and viable solution to the existing legal ambiguities. It
ensures that all real estate dealings are subject to transparent, enforceable legal
formalities, safeguarding stakeholders’ interests, strengthening governance
capacity, and fostering a more orderly and predictable legal environment for
property commerce in [ran.
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