Journal of Legal Research: V. 24, No. 62, Summer 2025

Review of the ICJ's Judgment in Chile v. Bolivia in Light of
International Water Law Principles

Ameneh Moradi"', Mohamadali Kafaeifar’

1. PhD Student in Public International Law, Qom Branch, Islamic Azad University, Qom, Iran.

*Corresponding Author: Email: moradi.amina@yahoo.com

2. Assistant Professor. Department of Law, Qom Branch, Islamic Azad University, Qom, Iran.

Email: ma.kafaeifar@gmail.com

137

S.D.LL.
The SD Institute of Law
Research & Study

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:

10.48300/jIr.2024.443007.2575

Received:
12 February 2024

Accepted:
6 April 2024

Published:
6 July 2025

56
ke

El"ﬂ

ABSTRACT

The International Court of Justice (ICJ), after
six years of proceedings commencing in 2016,
rendered its judgment in the case concerning the
Dispute over the Status and Use of the Waters of
the Silala (Chile v. Bolivia). Rather than issuing a
decisive ruling on the substantive legal questions
presented, the Court adopted a conciliatory
approach, emphasizing areas of agreement between
the parties and promoting cooperative solutions.
Consequently, the Court refrained from ruling on
most of the legal issues put before it. Regarding
the Silala River dispute, the Court had both the
opportunity and obligation to adjudicate issues
concerning "currentuse" and "vested rights" within
the framework of the fundamental equitable and
reasonable utilization principle and the obligation
of prior notification and consultation concerning
planned measures. This study examines whether

Copyright & Creative Commons:

© The Author(s). 2021 Open Access. This article is licensed under a Creative Commons Attri-
bution Non-Commercial License 4.0, which permits use, distribution and reproduction in any @ @
medium, provided the original work is properly cited. To view a capy of this licence, visit hitpss

reativecommons.org, n BY NC

licenses/by-nc/4.0,




Ameneh Moradi, Review of the ICJ's Judgment in Chile v. Bolivia ...

the ICJ's judgment can foster meaningful transboundary water cooperation.
The hypothesis posits that the Court's decision not only fails to assist states
in fulfilling their cooperative obligations under international water law but
may even undermine such cooperation. Through a doctrinal and analytical
methodology, this study concludes that the ICJ failed to adequately resolve
fundamental legal issues or provide sufficient jurisprudential guidance to the
parties regarding their rights and obligations under international water law.
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[Extended Abstract]

The International Court of Justice (ICJ), after six years of proceedings initiated
in 2016, rendered its judgment in Dispute over the Status and Use of the Waters
of the Silala (Chile v. Bolivia). Rather than adopting a decisive adjudicative
approach, the Court prioritized identifying points of convergence between the
parties and promoting cooperative dispute resolution over making determinative
legal findings. Consequently, the Court refrained from ruling on most of the
substantive legal issues put before it. Regarding the Silala River dispute,
the Court had both the jurisdictional competence and normative obligation
to adjudicate issues concerning "current use" and "vested rights" within the
framework of equitable and reasonable utilization and the obligation of prior
notification and consultation concerning planned measures under customary
international water law. This study examines whether the ICJ's judgment can
foster effective transboundary water cooperation. The hypothesis posits that
the Court's decision not only fails to assist states in fulfilling their cooperative
obligations under international water law but may even jeopardize such
cooperation. Through a doctrinal and critical analytical methodology, this study
concludes that the ICJ failed to adequately resolve fundamental legal issues or
provide sufficient jurisprudential guidance to the parties regarding their rights
and obligations under international water law. Although the Court recognized
the hydrological unity of the Silala water system, encompassing both surface and
groundwater flows, and determined that the Silala constitutes an international
watercourse fully subject to the corpus of customary international water law,
this landmark ruling eliminates any legal uncertainty about the applicability
of international water law to the Silala waters. However, the application of
customary international water law principles must account for basin-specific
characteristics, such as equitable and reasonable utilization and the obligation
not to cause significant harm.

The 1997 Convention on the Law of the Non-Navigational Uses of
International Watercourses codifies three fundamental principles constituting
customary international water law: (1) equitable and reasonable utilization,
(2) the obligation not to cause significant harm, and (3) the duty to cooperate.
As this tripartite framework reflects the 'community of interests' doctrine,
this customary obligation aims to maintain peaceful relations among riparian
states, achieve environmental protection, and realize equitable and reasonable
utilization and no significant harm. However, the Court's judgment regarding its
purported encouragement of inter-state cooperation remains inadequate unless
accompanied by operative legal standards defining the obligation's parameters.

The Court eroded the content of the cooperation duty under customary
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international water law by 1) excluding a general obligation of information
exchange, and 2) failing to differentiate between due diligence obligations
(preventing significant harm) and cooperation obligations (addressing adverse
effects). Consequently, the Court weakened both the customary international
water law duty to cooperate and that under the 1997 Convention. While no
single theory applies to every future case before the Court, the jurisprudential
threshold established in this case regarding Article 12 is problematically
attenuated and risks creating a jurisprudential precedent with negative
consequences for both the environment and international cooperation. The
Court held that Article 12's notification and consultation requirements do not
crystallize customary international law beyond existing jurisprudence. Here,
the Court adhered to its established jurisprudence without providing sufficient
normative justification. The Court's holding establishes that procedural
obligations (including environmental impact assessments) are contingent upon
demonstrating significant transboundary harm risk. Conversely, the Court's
failure to recognize Article 11 as part of customary international law while
imposing Article 12's demanding threshold encourages unilateral action and will
have deleterious consequences on attaining sustainable use and management of
transboundary water resources.
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1. Application Instituting Proceedings, filed in the Registry of the Court on 6 June 2016, Dispute over
Status and Use of Waters of Silala (Chile v. Bol.), 2.

2. B.M. Mulligan & Gabriel Eckstein, “The Silala/Siloli Watershed: Dispute over the Most Vulnerable
Basin in South America”, International Journal of Water Resources Development, 27, 3(2011), 596-
597.

3. Dispute Over Status and Use of Waters of Silala (Chile v. Bol.), Judgment, 2022 1.C.J. 5 (Dec.1)
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4. Chile v. Bol., 2022 1.C.J.56 (“The Court observes that the positions of the Parties with respect to
the legal status of the Silala waters and the rules applicable under customary international law have
converged in the course of the proceedings”).

5. Silala (n 1), paras 28-38.

6. Dispute over the status and use of the waters of the silala (Chile v. Bolivia), judgment of 1 december
2022, p 18. para 2.

7. Convention on the Law of the Non-navigational Uses of International Watercourses (adopted 21 May
1997, entered into force 17 August 2014) 36 ILM 700 art 2.
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Comm’n, Rep. on the Work of Its Seventy-First Session, U.N. Doc. A/74/10 at 279 (2019).
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“The Third Wave of Normativity in Global Water Law: The Duty to Cooperate in the Peaceful
Management of the World»s Water Resources: An Emerging Obligation Erga Omnes?”, Journal of
Water Law, 23, (2013), 54.

51. Dispute Over Status and Use of Waters of Silala (Chile v. Bol.), Judgment, 2022 I.C.J. 5, 100 (Dec. 1).
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Nicar.) joined with Construction of Road in Costa Rica Along San Juan River (Nicar. v. Costa Rica),
Judgment, 2015 1.C.J. 665, 782, 9 (Dec. 16) (separate opinion by Donoghue, J.). On “substantive”
and “procedural” obligations in international environmental law. See: Jutta Brunnée, Procedure and
Substance in International Environmental Law (Leiden: Brill/Nijhoff, 2020), 99-114.

53. McCaftrey, supra note 18, at 463, 493-94

54. Attila M. Tanzi, “Chapter 12 Substantialising the Procedural Obligations of International Water
Law between Compensatory and Distributive Justice”, in: 4 Bridge over Troubled Waters (Leiden;
Boston: Brill Nijhoff, 2020), 351; Heléne Ruiz Fabri, “Dispute Resolution in the Law of International
Watercourses and the Law of the Sea”, in: A4 Bridge over Troubled Waters (Leiden; Boston: Brill
Nijhoft, 2020); Owen Mclntyre, “The World Court>s Ongoing Contribution to International Water
Law: The Pulp Mills Case between Argentina and Uruguay”, Water Alternatives, 4, 2(2011), 143.
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55. UNWC, supra note 10, art.5.

56. Draft Articles on the Law of the Non-Navigational Uses of International Watercourses, [1994] 2 Y.B.
Int’l L. Comm’n p.105; A/CN.4/SER.A/1994/Add.1

57. McCaffrey, supra note 18, at 494 nn.151-152.

58. For a discussion of this evolution, See: Tamar M. Meshel, “Unmasking the Substance Behind the
Process: Why the Duty to Cooperate in International Water Law is Really a Substantive Principle”,
Denver Journal of International Law & Policy, 47, 1(2018), 33-36.

59. Inst. Int’l L., International Regulation Regarding the Use of International Watercourses for Purposes
Other than Navigation - Declaration of Madrid, 20 April 1911, 24 Annuaire de I’Institut de Droit
International 365 (1911). Te 1911 Madrid Declaration recommended that “the interested States appoint
permanent joint commissions, which shall render decisions, or at least shall give their opinion, when,
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Rivers, 484, art. XXIX (Aug. 1966).

61. Inst. Int’l L., Te Pollution of Rivers and Lakes and International Law, 58 Annuaire de I’Institut de
Droit International 104, art. VII (1979).

62. Int’l L. Ass’n Rep. of the Sixtieth Conf., Rules on the Water Pollution in an International Drainage
Basin, 535, art. 4 (1982)
63. Draft Articles on the Law of the Non-Navigational Uses of International Watercourses, [1994] 2 Y.B.
Int’l L. Comm’n 89, 90, 92-95, U.N. Doc. A/CN.4/SER.A/1994/Add.1 [hereinafter Draft Articles].
64. Stephen M. Schwebel (Special Rapporteur), First Rep. on the Law of the NonNavigational Uses of
International Watercourses, 80, 100, 112, 133, U.N. Doc. A/CN.4/320 (May 21, 1979), Second Rep. on
the Law of the Non-Navigational Uses of International Watercourses, 153-55, U.N. Doc. A/CN.4/332
(Apr. 24 & May 22, 1980) and Third Rep. on the Law of the Non-Navigational Uses of International
Watercourses 79-85, U.N. Doc. A/CN.4/348 (Dec. 11, 1981). Also see: J. Evensen (Special Rapporteur),
First Rep. on the Law of the Non-Navigational Uses of International Watercourses,102-51, U.N.
Doc. A/CN.4/367 (Apr. 19, 1983); Jens Evensen (Special Rapporteur), Second Rep. on the Law of
the Non-Navigational Uses of International Watercourses, 59-80, U.N. Doc. A/CN.4/381 (Apr. 24,
1984); Stephen C. McCaffrey (Special Rapporteur), Second Rep. on the Law of the NonNavigational
Uses of International Watercourses 74, 177, UN. Doc. A/CN.4/399 (Mar. 19, May 12, & May 21,
1986); Stephen C. McCaffrey (Special Rapporteur), Third Rep. on the Law of the Non-Navigational
Uses of International Watercourses, 39-91, U.N. Doc. A/CN.4/406 (Mar. 30, Apr. 6, & Apr. 8, 1987)
[hereinafter McCaffrey, Third Rep. (1987)]; Stephen C. McCaffrey (Special Rapporteur), Fourth Rep.
on the Law of the Non-Navigational Uses of International Watercourses,11-27, U.N. Doc. A/CN.4/412
(Mar. 3, May 3, & May 9, 1988)

65. Convention on the Protection and Use of Transboundary Watercourses and International Lakes,
opened for signature Mar. 17, 1992, 1936 U.N.T.S. 269, art 9.

66. Int’l L. Ass’n Rep. of the Seventy-First Conf., The Berlin Rules on Water Resources, 337, art. 11
(2004).

67. Draft Articles on the Law of Transboundary Aquifers, [2008] 2 Y.B. Int’l L. Comm’n, 19, 20, U.N.
Doc. A/CN.4/SER.A./2008/Add.1.

68. See: e.g. Agreement on the Nile River Basin Cooperative Framework, art. 3(1) (general principles-
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1960, 419 U.N.T.S. 125.

69. UNWC, supra note 10, arts. 9(1), 24(1).
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72. Ibid. arts. 13-19.

73. Ibid. 104.

74. Ibid. 121.
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14, 207 (June 27) (explaining that “for a new customary rule to be formed, not only must the acts
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obligatory by the existence of a rule of law requiring it” (quoting North Sea Continental Shelf (Den. v.
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Law”, Michigan Law Review, 118, 8(2020), 1487, 1490-91.
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84 Chile v. Bol., 2022 I.C.J. 115 (emphasis added).

85 Ibid. 116.
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measures. Tis obligation appears only in Article 11, discussed above, and in Article 17, titled
“Consultations and negotiations concerning planned measures.” UNWC, supra note 10, arts. 11, 17.

88. Chile v. Bol., 2022 I.C.J. 120.

89. Ibid. 121.

90. Ibid.123.
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93. Ibid. 126.
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with Construction of Road in Costa Rica Along San Juan River (Nicar. v. Costa Rica), Judgment, 2015
1.CJ. 665, 155 (Dec. 16))
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109. Delimitation of Maritime Boundary in Gulf of Maine Area (Can./U.S.), Judgment, 1984 1.C.J.
246,111 (Oct. 12).

110. Dispute over Status and Use of Waters of Silala (Chile v. Bol.), Judgment, 2022 I.C.J. 5, 111 (Dec. 1)
(noting, without any analysis, that “[i]n the absence of any general practice or opinion juris to support
this contention, the Court cannot conclude that Article 11 of the 1997 Convention reflects customary
international law”). Indeed, the ICJ has been criticized for “only rarely engag[ing] in examining
practice and opinio iuris in order to ascertain the existence of customary international rules”. Tullio
Treves, Customary International Law, appeared as part of the online Max Planck Encyclopedia of
Public International Law, (2006), 21.

111. Can./U.S., 1984 1.C.J. 111; see: Treves, supra note 90, 19.

112. Can./U.S., 1984 1.C.J. 111.

113. Christina Leb, Cooperation in the Law of Transboundary Water Resources (Cambridge: Cambridge
University Press, 2013), 131.

114. An “externality” is “a cost or beneft that the voluntary actions of one or more people imposes or
confers on a third party or parties without their consent. “Robert Cooter & Thomas Ulen, Law and
Economics45 (1988). A negative externality “results when the activity of one person... imposes a cost
on someone else”. William B. Rubenstein, “Why Enable Litigation?: A Positive Externalities Teory
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of the Small Claims Class Action”, University of Missouri-Kansas City Law Review, 74, 6(2006),
709, 710. (quoting Jeffrey L. Harrison, Law And Economics In A Nutshell 43 (2d ed. 2000)). Not all
negative externalities are necessarily immediate. For instance, harm can be “intertemporal - that is, it
can travel across generations, from present to future”; Leb, supra note 93, at 130; Negative externalities
are also not always foreseeable. For instance, reducing the use of a particular watercourse may have
“surprising negative externalities... since water previously ‘wasted’ does in some cases support habitat
or downstream water users.” Carolyn Brickey et al., How to Take Climate Change into Account: A
Guidance Document for Judges Adjudicating Water Disputes, 40 Env’t L. Rep. 11215, 11221 (2010).

115. UNWC, supra note 10, art. 6(1)(d), (g).

116. McCaffrey, supra note 18, at 536.

117. Jack Hirshleifer, Price Theory and Application 454 (5th ed. 1991) (“Direct externalities, benefcial
or harmful, lead the Invisible Hand astray. In the interests of efciency, an agent generating a harmful
externality ought to reduce output short of the proft-maximizing level. If the externality is benefcial,
output should be expanded beyond the proft-maximizing amount.”)
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118. Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), (Judgment
of 16 December), I.C.J. Reports 2015, p. 706-707.

119. Dispute over the Status and Use of the Waters of the Silala (Chile v. Bolivia) (Judgment of
1December), 2022 I.C.J., at 36.

120. Dispute Over Status and Use of Waters of Silala (Chile v. Bol.), Judgment, 2022 1.C.J. 5,118 (Dec.
1).
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130. UNWC, supra note 10, art. 7. The ICJ has defned this due diligence obligation as requiring a state
“to use all the means at its disposal in order to avoid activities which take place in its territory, or in any
area under its jurisdiction, causing signifcant damage to the environment of another State.” Pulp Mills
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135. UNWC, supra note 10, art. 12; see supra note 42 and accompanying text.
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138Dispute over the Status and Use of the Waters of the Silala (Chile v Bolivia) (Judgment) (1 December
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