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Abstract

Articles 489 to 492 of the Iranian Code of Civil Procedure, at
least prima facie, indicate that the scope of judicial review
over arbitral awards is confined to the framework of an action
for annulment initiated by the parties, in such a manner that
upon the expiration of the statutory time limit, the court is
effectively compelled to issue an enforcement order.
However, certain grounds for annulment pertain to public
policy and entail serious consequences for the integrity,
legitimacy, and interests of society. Accordingly, adopting
judicialsabstention toward such grounds merely because of
the parties’ failure to initiate annulment proceedings cannot
be regarded as acceptable. Therefore, unlike relative or party-
dependent (waivable) grounds of nullity, in respect of which
the right to challenge the arbitral award is extinguished upon
the expiration of the twenty-day objection period, the State’s
ex officio supervisory competence in matters implicating
inherent and public-policy (non-waivable) nullity is not
extinguished by the lapse of time. In the Iranian International
Commercial Arbitration Act and the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards,
following internationally accepted principles, a distinction
has been recognized between public-policy grounds and
party-dependent grounds for annulment. Nevertheless, in the
realm of domestic arbitration, despite the fact that legal
doctrine has acknowledged both the necessity and rationale
for distinguishing inherent grounds of nullity from relative
grounds, the absence of an explicit statutory basis and the
lack of a sufficiently reasoned doctrinal foundation have
rendered reliance upon such a distinction, and consequently
the attachment of its legal effects, difficult in practice. This
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article seeks, through a descriptive-analytical approach and library-based research,
to address the absence of a clear legal foundation for distinguishing inherent
(absolute) grounds of nullity from relative grounds in domestic arbitration and to
elucidate the legal principles underpinning such distinction.
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Extended Abstract

Articles 489 to 492 of the Iranian Code of Civil Procedure appear to confine judicial
review of arbitral awards to the framework of an annulment action initiated by the
parties, such that, upon expiration of the statutory time limit, the court is ostensibly
obliged to authorize enforcement. However, certain grounds of nullity relate to
public policy (ordre public) and may produce serious consequences affecting the
stability, integrity, and interests of society. Accordingly, adopting a passive judicial
stance toward such grounds merely because the parties have failed to bring an action
for annulment of the arbitral award cannot be considered acceptable. Therefore,
unlike relative or party-dependent grounds of annulment, for which the possibility of
challenge is extinguished upon the expiration of the twenty-day objection period,
with respect to inherent (absolute) grounds of nullity, the State’s supervisory
authority in protection of public policy is not extinguished by lapse of time.
Although the Iranian Act on International Commercial Arbitration and Iran’s
accession legislation relating to the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards have, in line with internationally accepted doctrines,
recognized the distinction between public-policy grounds and party-dependent
grounds, within the sphere of domestic arbitration, despite doctrinal recognition of
the necessity and rationale for distinguishing inherent and relative grounds of nullity,
the absence of an explicit statutory basis and the insufficient theoretical
substantiation of this distinction have rendered reliance upon it, and consequently
the attachment of its legal effects, considerably difficult. Given that, from a legal
perspective, significant theoretical and practical differences exist between inherent
and relative grounds of nullity, juridical logic requires that such distinction be
expressly incorporated into future legislative reforms governing domestic
arbitration. Nevertheless, under the current state of positive law, overcoming the
objection arising from the absence of an explicit legal basis for this distinction
requires the establishment of its foundations through interpretation and doctrinal
elucidation of legal sources. This article seeks, through a descriptive-analytical
methodology and library-based research, to remedy the absence of a clear legal
foundation for distinguishing inherent grounds of nullity from relative grounds
within domestic arbitration and to clarify the juridical bases supporting such
distinction. The inherent impossibility of disregarding arbitral awards contrary to
public policy, the applicability of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards and the Iranian Act on International
Commercial Arbitration, together with the necessary correlation between the
application of public policy as a ground for reviewing arbitral awards under the New
York Convention and the possibility of invoking such grounds in domestic
arbitration, constitute the principal juridical foundations for recognizing the
distinction between inherent and relative grounds of nullity in domestic arbitration.
The Iranian Act on International Commercial Arbitration, which recognizes the
distinction between grounds of nullity and grounds of annulment in Articles 33 and
34, although formally applicable to international arbitration, nevertheless forms part
of the domestic legal order and, accordingly, its general principles may also be
invoked in domestic arbitration. The international character of the statute precludes
its applicability in domestic law only where the relevant provisions are intrinsically
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confined to international disputes or where the legislature has expressly prescribed
their exclusive application to international arbitration. However, matters concerning
public policy fall outside the scope of such exceptions. The distinction established
under Articles 33 and 34 of the aforementioned law between nullity and annulment
of arbitral awards possesses no inherent characteristic warranting its restriction
solely to international arbitration. On the contrary, observance of public-policy
requirements in domestic arbitration is, a fortiori, even more necessary. This is
because the limitations arising from considerations of international comity, which
justify reliance upon narrower standards of public policy in international arbitration,
do not apply within the domestic sphere. A further basis for distinguishing public-
policy grounds of nullity (absolute nullity) from relative grounds of annulment in
domestic arbitration lies in the possibility of reliance upon the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards. International treaties
possess the force of law, and except where the logic or inherently international
nature of the subject matter necessitates restricting their application, no obstacle
exists to extending their principles to the domestic sphere. This is particularly
significant given that Iran’s accession legislation to the New York Convention
postdates the Iranian Code of Civil Procedure and expressly recognizes public policy
as one of the grounds for annulment of arbitral awards. A third basis is derived from
the necessary correlation between the possibility of judicial review concerning
public-policy grounds in relation to the enforcement of foreign arbitral awards under
the New York Convention and the corresponding possibility of invoking public-
policy grounds in domestic arbitration. Otherwise, pursuant to the more-favourable-
right provision contained in Article 7 of the Convention, domestic law would
constitute the more favourable enforcement regime, thereby preventing reliance
upon public policy under the Convention itself, a consequence contrary to the
interests and public welfare of the State. Establishing the theory distinguishing
inherent grounds of nullity from relative grounds in domestic arbitration on the basis
of the foregoing foundations gives rise to three principal legal consequences. First,
waiver of the right to object has no effect with respect to inherent grounds of nullity.
Second, judicial review at the enforcement stage becomes confined to matters
involving public policy. Third, courts retain the authority to entertain annulment
actions and refrain from issuing enforcement orders after expiration of the statutory
time limit where public-policy grounds are implicated. By contrast, with respect to
relative grounds of annulment, waiver of the right to object precludes judicial
consideration of annulment claims based on such grounds, no possibility of
challenge remains following expiration of the objection period, and such grounds are
not subject to judicial review during enforcement proceedings.
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