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Abstract
According to the prevailing view, a contract is formed
through the concurrence of two wills and gives rise to
SDIL. obligations. Marriage, however, is treated as an exception
e & Stude insofar as the wife is accorded no role in its dissolution
through divorce. Jurists have justified the husband's exclusive
right to divorce by reference to Qur'anic verses that address
men as the parties who divorce their wives, the well-known
tradition al-talaq bi-yad man akhadha bi-l-saq, and the
established practice of the religious community. Imam
Khomeini, by contrast, offers an account of contractual
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Research and Study formation in which the contract owes its existence to the
Institute of Law unilateral will of the offeror. Leaving aside an assessment of
Article Type: the reasoning underlying this view, if the marriage contract
Original Research comes into existence through the wife's offer and the
DOL: husband's acceptance is not a constitutive element of its
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o formation, it is difficult to maintain that dissolution lies

1?3;;“;824 entirely within the husband's control. Such a position would
Accenied deny the party who brings the marriage into existence any
ccepted: .. . . : .. .
22 October 2024 role in its dissolution. Using a descriptive-analytical method,
this article examines Imam Khomeini's conception of the
Published: . . . . . coy .
6 September 2026 marriage contract and its implications for the wife's right to

divorce. Through an examination of his views and their
application to marriage, the study argues that the wife's right
to divorce should be recognized. This interpretation may call
for reconsideration of certain doctrinal premises and legal
arrangements governing the dissolution of marriage.
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Extended Abstract

According to the prevailing view among Imami jurists, a contract is formed through
the concurrence of two wills and gives rise to obligations. One way of dissolving a
contract is through the mutual agreement of the parties; in other words, the same two
wills that bring a contract into existence may also terminate it. Under the prevailing
juristic account, however, the marriage contract is treated as an exception to this
principle, since the wife is accorded no role in its dissolution through divorce. Jurists
have justified the denial of the wife's right to divorce by relying on the apparent
meaning of Qur'anic verses that address men as the parties who divorce their wives,
the well-known tradition al-talaq bi-yad man akhadha bi-l-saq, and the established
practice of the religious community. Imam Khomeini, however, offers a different
analysis of contractual formation, attributing the existence of a contract to the
unilateral will of the offeror. This approach provides a basis for reconsidering the
possibility of recognizing the wife's will as legally relevant to the dissolution of
marriage. According to Imam Khomeini's conception, the marriage contract derives
its existence from the wife's offer, while the husband's acceptance is not a
constitutive element of its formation. On this basis, it becomes difficult to maintain
that the dissolution of marriage lies entirely within the husband's control and that the
wife's will has no role in the process. Such an interpretation would deprive the wife,
whose offer brings the marriage contract into existence, of any right to participate in
its dissolution. This raises a fundamental question concerning the relationship
between the creation of a contractual relationship and the authority to terminate it.
Drawing on Imam Khomeini's analysis of the nature of contracts and the primacy he
assigns to the offeror's will over that of the offeree in bringing a contract into
existence, this article examines the legal implications of recognizing the wife as the
party who creates the marriage contract. The study adopts a descriptive-analytical
method, offering a fresh account of contractual formation and examining its
implications for the wife's ability to exercise her will in dissolving the marriage. The
findings are derived from an examination of Imam Khomeini's views and their
application to the marriage contract. The first finding is that Imam Khomeini's
jurisprudential approach provides a conception of contractual formation that the
study identifies as unprecedented among earlier jurists and legal scholars. As
explained in the article with reference to his work Kitab al-Bay* (The Book of Sale),
Imam Khomeini attributes the creation of a contract to the offeror. From this
perspective, a contract is not the product of the concurrence of two wills; rather, it is
brought into existence through the offeror's will. The second finding concerns the
function of acceptance. As the term itself suggests, the offeree accepts a legal
relationship that has already been brought into existence. According to Imam
Khomeini's analysis, this pre-existing legal relationship is the contract created by the
offeror, and the offeree's acceptance serves to confer legal efficacy upon it rather
than to create it. The third finding follows from the preceding two and concerns the
application of this conception to marriage. Since the wife is the offeror in the
marriage contract, her will is what brings the contract into existence, while the
husband's acceptance merely gives legal effect to the marriage already created
through her offer. This finding represents the application of Imam Khomeini's
general theory of contractual formation to the marriage contract. The fourth and final
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finding concerns the implications of this analysis for the wife's right to divorce. If
the wife is the party who brings the marriage contract into existence, denying her
any right to participate in its dissolution is difficult to justify on the basis of the
contractual theory examined in this study. The works of prominent jurists who have
developed distinctive jurisprudential approaches, including Imam Khomeini, contain
theories that may offer new perspectives for scholars of Islamic jurisprudence, legal
theory, and law. Such theories may also help overcome certain doctrinal difficulties
in civil law, particularly in the field of family law. One of Imam Khomeini's most
significant works, Kitab al-Bay‘, contains a detailed examination of the nature of
contracts and advances a distinctive theory that attributes their creation to the will of
the offeror. The present study argues that this unconventional account provides a
basis for recognizing the wife's right to dissolve a marriage, a right that has not been
recognized in Iranian civil law in the manner proposed here. By reconsidering the
relationship between the creation and dissolution of a marriage contract, this
approach also makes it possible to move beyond treating the apparent meaning of
traditional texts concerning the husband's exclusive right to divorce as conclusive
and immutable. In particular, it calls for a renewed examination of the tradition al-
talaq bi-yad man akhadha bi-l1-saq and the apparent meaning of Qur'anic verses that
address men as the parties responsible for divorce. Such an examination may open
the way for reconsidering established doctrinal assumptions concerning the wife's
exclusion from the right to divorce. The article argues that this approach provides an
opportunity to advance one of the fundamental objectives of Islamic law, namely the
establishment of just legal rules and arrangements within family law. In this context,
the recognition of the wife's right to dissolve the marriage, as identified in the fourth
finding, constitutes the principal legal implication of applying Imam Khomeini's
theory of contractual formation to the marriage contract.
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