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Abstract

Two approaches to rights may be distinguished. The
traditional approach regards the individual as the subject of
protection against the state and assumes that rights and
freedoms are better secured by limiting state power. A more
recent approach extends this perspective by recognizing that
strengthening certain governmental institutions may also help
protect human rights. Accordingly, a distinction can be drawn
between rights secured by restricting state power and those
realized through the establishment of governmental structures
and the conferral of powers on state institutions. The latter,
known as structural rights, lie at the intersection of rights and
institutional structures, and their effective exercise depends
on the existence of appropriate governmental arrangements.
Employing a descriptive-analytical method, this article
examines how structural rights operate by considering their
two defining elements: rights and structure. The findings
indicate that structural rights can strengthen governmental
institutions and enhance the legitimacy of state action while
empowering citizens. Unlike the traditional approach, which
places rights and state power in opposition, this perspective
suggests that institutional development and the conferral of
governmental powers can serve to protect rights. Structural
rights, most of which are already recognized rights, may
encourage public authorities to strengthen rights protection
through the establishment of complementary institutions. By
empowering citizens, they may also contribute to the
legitimacy and institutional capacity of the state.
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Extended Abstract

The classical approach to rights tends to place rights and state power in opposition,
on the assumption that rights and freedoms are better protected when governmental
power is restricted. A more recent approach, however, recognizes that certain rights
may be secured not only by limiting state power but also by establishing institutions
and conferring powers on governmental bodies. These rights, commonly referred to
as structural rights, are those whose effective protection and exercise depend on the
existence of appropriate governmental structures. In other words, individuals may be
able to enjoy certain rights only when the state possesses the institutional capacity
necessary to give effect to them. Constitutional provisions are generally divided into
two categories. Some are structural in nature, establishing and organizing the
principal institutions of government through arrangements such as federalism, the
separation of powers, and checks and balances. Others concern individual rights,
restricting governmental power and protecting individuals against its exercise.
Despite this conceptual distinction, constitutional scholars have increasingly
recognized the relationship between institutional structures and rights, particularly
the possibility that governmental structures may contribute to the protection of rights
and freedoms. From this perspective, creating governmental powers and
strengthening institutional arrangements may, in certain circumstances, offer an
alternative to restricting state power as a means of protecting rights. The effective
realization of some rights requires the establishment of new governmental
institutions or the strengthening of existing ones, which may ultimately enhance
citizens' ability to exercise those rights. This raises two central questions: Are there
rights that produce direct structural effects, and how can such rights simultaneously
strengthen state institutions and protect citizens? Structural rights provide a possible
answer, as they may empower citizens while contributing to the development and
strengthening of governmental institutions. Employing a descriptive-analytical
method, this article examines the concept and operation of structural rights and
explores their implications for the relationship between individual rights and state
power. This approach offers a means of reconciling rights with governmental
authority and challenges the assumption that the two must necessarily be in conflict.
By requiring the establishment of appropriate governmental structures, structural
rights may improve the protection of human rights while also contributing to the
legitimacy of state power. The protection of citizens' rights is among the central
objectives of democratic constitutional systems, and institutional arrangements that
secure those rights may provide an additional basis for governmental legitimacy.
Recognizing the relationship between structure and rights, some constitutional
scholars have argued that institutional arrangements can serve as instruments for
protecting individual rights and freedoms. The concept of structural rights, which
combines elements traditionally associated with rights and governmental structures,
challenges the conventional division between these two categories and reveals a
dimension of constitutional law that has received relatively little attention. This
perspective seeks to bridge the conceptual gap between rights and structure by
demonstrating that certain rights, much like structural constitutional provisions, can
create, distribute, and strengthen governmental powers. Contrary to the conventional
understanding that rights exist primarily to limit governmental institutions, structural
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rights may expand legislative and executive powers, extend the scope of judicial
review, and provide a basis for establishing complementary institutions that support
the exercise and protection of rights. Under this approach, the realization of certain
rights depends on the existence of institutional arrangements within the state. The
right to vote, for example, is exercised by individuals but presupposes an extensive
framework of governmental and non-governmental institutions and actors, including
electoral bodies, candidates, vote-counting mechanisms, political parties, electoral
constituencies, and legislatures. In such cases, rights and institutional structures
cannot be separated, since the institutional framework forms an integral part of the
right itself. Structural rights may therefore be understood as combining rights-
conferring norms with structural constitutional provisions. Viewed from the
perspective of individual rights, they empower citizens to participate in the affairs of
the state and society. Viewed from an institutional perspective, the structures
established to secure these rights may also strengthen governmental capacity and
contribute to the legitimacy of state power. Structural rights thus possess a self-
reinforcing character while also serving to confer authority, distribute powers, and
facilitate institution-building. Among the most significant examples are the right to
vote and participate in elections, the right of access to an independent and impartial
court, and the freedoms of assembly and association. These rights illustrate how the
effective protection of individual freedoms may depend on the establishment and
maintenance of institutional structures. The study concludes that structural rights
offer a framework for understanding the complementary relationship between rights
and governmental power. Rather than treating the restriction of state power as the
sole means of protecting individual rights, this approach demonstrates how
strengthening appropriate institutions may simultaneously enhance citizens' ability
to exercise their rights and reinforce the capacity and legitimacy of the state.
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