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Abstract

A measure or decision that restricts an individual right is
considered proportionate if it pursues a legitimate aim, is
rationally connected to that aim, and employs the least
burdensome means available. The proportionality test thus
involves an assessment of costs and benefits. The principle of
proportionality provides both a methodological framework
and a procedural tool for evaluating the actions of public
authorities. Employing a descriptive-analytical method, this
article examines how the Guardian Council applies the
principle of proportionality in its opinions, particularly those
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concerning fundamental rights and freedoms. An examination
of the Council’s opinions suggests that the application of this
principle can help prevent the enactment of legislation
inconsistent with the Constitution and guide public authorities
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proportionality has been reflected in the Guardian Council’s
Published:

opinions, its application lacks a coherent and systematic
structure. In other words, while the principle has an
identifiable place in the Council’s constitutional review, the
Council has yet to develop a consistent, comprehensive, and
methodical approach to its application.
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Extended Abstract

Proportionality is a concept that appears relatively straightforward but reveals
considerable complexity upon closer examination. Its meaning is fluid and open to
different interpretations, as are related concepts such as balancing and equilibrium.
Profound changes in the modern world, particularly those following the two World
Wars, have transformed expectations concerning the exercise of legislative and,
especially, executive power. As the scope of state intervention has expanded into
various areas of public life, established assumptions about the nature and limits of
governmental action have undergone significant changes. This transformation is
evident in the transition from the night-watchman state to the welfare state and,
subsequently, to the regulatory state. Today, despite the continuing influence of
perspectives that emphasize individual liberty, the intellectual foundations for
regulatory intervention in the economy have become increasingly established. The
expansion of governmental activity and the need to address social and economic
problems inevitably create situations in which individual rights come into conflict
with public interests. The principle of proportionality offers a means of managing
these competing interests. At the heart of the principle of proportionality lies the
relationship between the measures adopted by public authorities and the objectives
established by the relevant legal norms. As Lord Diplock famously illustrated, the
question is whether a public authority has employed an appropriate means to achieve
its objective, even where that objective is legitimate. In other words, has the
authority used a steam hammer to crack a nut when a nutcracker would have
sufficed? The principle requires public authorities to consider whether the means
employed are justified in relation to the objectives pursued. Ultimately, the principle
of proportionality can contribute to the realization of justice and fairness within
political systems. It rests on the understanding that individual rights must not be
disregarded or unduly diminished merely because a measure is intended to advance
collective interests or the public good. Establishing an appropriate balance between
liberty and restrictions on its exercise is an important means of giving effect to the
idea of justice. It is precisely in addressing this relationship that the principle of
proportionality assumes its significance. Within Iran's existing legal framework, the
Guardian Council is formally responsible for reviewing legislation passed by the
Islamic Consultative Assembly. In view of its constitutional review function, the
Council may, in a broad sense, be regarded as performing a role analogous to that of
a constitutional adjudicatory body. The study argues that the effectiveness of this
function depends, in part, on the Council's ability to review legislation fairly.
Confidence in an institution responsible for constitutional review can help establish
conditions conducive to the protection of private property, investment, and business
development. An effective system of constitutional review may therefore contribute
to the institutional foundations of economic development. More broadly, public
confidence in constitutional review may be regarded as an important characteristic
of government under the rule of law. The application of the principle of
proportionality by the Guardian Council could, according to this analysis, strengthen
public confidence in the Council itself and in the legal system more generally. The
principal constitutional basis for applying the principle of proportionality may be
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found in Article 9 of the Iranian Constitution. In practice, however, the study finds
that the Guardian Council has frequently relied on paragraph 9 of Article 3 rather
than Article 9 when examining parliamentary legislation from the perspective of
proportionality. This conclusion is supported by the comparatively large number of
opinions referring to paragraph 9 of Article 3 and the relatively limited number
invoking Article 9. As a result, the Council has often treated the existence of
discrimination as an indication of disproportionality. In numerous instances, it has
regarded differences in the treatment of individuals or institutions as discriminatory
and, consequently, disproportionate, without sufficiently examining the objectives
pursued by the measure or the public interests it is intended to advance. This
approach suggests that, in many of its reviews, the Guardian Council has
concentrated on a single factor or variable and has relied on its presence or absence
to determine whether legislation should be accepted or rejected. Such an approach
does not necessarily provide a comprehensive assessment of the relationship
between the objectives of a legislative measure, the means selected to achieve them,
and the consequences for individual rights and public interests. Recognizing and
systematically applying the principle of proportionality in the Guardian Council's
review of parliamentary legislation could replace this one-dimensional approach
with a more structured and comprehensive method of constitutional assessment.
Rather than focusing on an isolated factor, the principle would enable the Council to
examine public measures and decisions in their broader legal and social context,
taking account of their objectives, the means employed, and the competing interests
affected. The study therefore argues that a coherent application of proportionality
would provide the Guardian Council with a more systematic framework for
assessing legislation and contribute to the protection of fundamental rights and
freedoms.
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