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Abstract

The traditional approach to contract law emphasizes the
private nature and function of contracts, treating third parties
and contractual relationships as essentially unrelated. Under
this approach, the principle of privity of contract is generally
regarded as sufficient to establish that contracts do not
produce legal effects in relation to third parties. The modern
approach, by contrast, cautions against the excessive
emphasis placed on the principle of autonomy of will under
legal liberalism. It regards contracts as social arrangements
that operate within the public sphere and inevitably affect
third parties. These effects extend beyond the scope of
contractual privity, drawing attention to the need for greater
protection of third parties against the adverse consequences
of contracts. Although such protection is relevant throughout
the legal life of a contract, this article focuses specifically on
the formation stage and examines the exceptions to general
contractual principles and rules that serve this purpose. These
exceptions include restrictions and prohibitions on contract
formation, which limit freedom of contract; formal
requirements that depart from the principle of consensual
formation; requirements to give notice of contractual
intentions and publicize juridical acts to inform third parties;
and the need to obtain third-party consent or approval. These
limitations on the principle of autonomy of will are intended
to protect third parties during contract formation and may, in
certain circumstances, confer upon them a right to exercise
control or oversight over the contract. Employing an
analytical-empirical method, this article examines these
exceptions and their role in protecting third parties at the
contract formation stage.
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Extended Abstract

In the traditional approach to contract law, the principle of autonomy of will is
regarded as the fundamental basis of contractual rules. At the formation stage, this
principle is expressed through freedom of contract, which encompasses the parties'
freedom to enter into contracts, choose their contracting partners, and determine the
terms and content of their agreements. From this perspective, contract formation is
generally consensual and requires no special formalities beyond the expression of
the parties' intentions. In contractual interpretation, autonomy of will is reflected in
the more specific principle that contracts should be interpreted according to the
parties' common intention, with other considerations playing no independent role.
The same principle is manifested in the effects of contracts through the doctrine of
contractual privity, under which a contract creates rights and obligations only
between the contracting parties and produces no binding effects on third parties. In
traditional contract law, autonomy of will thus forms the foundation of contractual
rules, while contracts are regarded as essentially private arrangements. Third parties
and contractual relationships are treated as separate matters, and the discussion of
third parties is largely confined to the principle that contracts do not bind persons
who are not parties to them. In practice, however, the traditional conception of
freedom of will has become increasingly difficult to reconcile with economic and
social developments. It may conflict with considerations of fairness, ethical
principles, and economic reasoning and, in many cases, produce harmful
consequences for society and individuals who fall outside the scope of the parties'
agreement. In response to these concerns, limitations have been imposed on the
absolute autonomy of will to bring contractual rules into line with social
developments and to ensure fairer contractual outcomes on ethical and economic
grounds. Absolute freedom of will can therefore no longer be defended without
qualification, and a modern approach has emerged that emphasizes the social nature
and function of contracts. Drawing on the principle of socialization, this approach
cautions against the excessive emphasis placed on autonomy of will under legal
liberalism. It treats contracts as social arrangements that enter the public sphere and
inevitably produce effects in relation to third parties. Accordingly, a distinction is
drawn between the direct and indirect effects of contracts. Only direct contractual
effects fall within the scope of the principle of privity, while indirect effects extend
beyond that principle. This development highlights the need to pay greater attention
to third parties and provides a foundation for protective approaches intended to
shield them from the adverse consequences of contracts. Where contractual effects
prejudice third parties, those parties are considered deserving of legal protection.
Although third-party protection is relevant throughout the legal life of a contract,
protection at the formation stage requires exceptions to the general rules of contract
law, which take several forms. The first involves restricting freedom of contract by
imposing prohibitions or limitations on the parties' ability to enter into and form
contracts. Where the formation of a contract may adversely affect third parties,
restrictions on the parties' freedom of will may be necessary to protect third-party
rights. A second form of protection involves the imposition of formal requirements
as an exception to the principle of consensual contract formation. Although contracts
are generally concluded through consent without the need to comply with specific
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formalities, the protection of third parties may justify a departure from this principle.
Formal requirements may thus serve as safeguards for third-party rights during
contract formation. A third form of protection requires notice and publicity of
juridical acts to ensure that third parties are informed of contractual arrangements
that may affect them. Respect for third-party rights may require that a juridical act
be announced or made public so that affected persons have an opportunity to
become aware of it. In this sense, notice and publicity requirements constitute
important means of protecting third parties against the consequences of contracts.
The fourth form of protection involves obtaining the consent or approval of third
parties. As an exception to the general rules, the legal effects of a contract may, in
certain circumstances, depend on the consent of an affected third party. This
requirement effectively grants the third party a degree of control or oversight over
the contractual arrangement, allowing them to decide on an appropriate course of
action in accordance with their own interests. From the modern perspective,
therefore, the social nature of contracts and their integration into society require
recognition of their indirect effects. Protecting third parties against harmful
contractual consequences consequently emerges as an important and necessary
objective of contract law. Whereas the traditional approach emphasizes the absence
of contractual effects on third parties under the principle of privity, the modern
approach advances a further rule: contracts must not be used as instruments for
threatening or infringing third-party rights. Rather, they should promote social
solidarity and provide a lawful means of communication and interaction. Under this
approach, contracting parties are expected to consider not only their own interests
but also those of other individuals affected by their contractual arrangements and the
interests of society as a whole. Failure to respect these requirements may entail legal
consequences, which are examined in this article through the concepts of contingent
legal status and inopposability to third parties.
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