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Abstract

Article 188 of the Iranian Civil Code defines a contract
subject to an option of rescission as one in which either or
both parties, or a third party, have the right to rescind the
contract. Accordingly, a sale subject to an option of
rescission, as contemplated by Article 399 of the Civil Code,
is a sale in which such a right is conferred on either or both
parties, or a third party. In legal scholarship, however, this
type of sale is sometimes treated as synonymous with a
conditional sale (bay‘ al-shart). Although the two concepts
are distinct, a conditional sale may be regarded as a particular
form of sale subject to an option of rescission. As with other
types of sale, ownership of the purchase price passes to the
seller, while ownership of the property sold passes to the
buyer upon conclusion of the contract. Each party is therefore
entitled to exercise the rights associated with ownership,
including the right to transfer the property. Furthermore,
under the general principles of contract law, rescission
ordinarily operates prospectively. Thus, where the buyer has
transferred the property to a third party, the seller cannot
ordinarily recover the property itself and must instead seek its
equivalent or value from the buyer following rescission.
Nevertheless, in Unification Ruling No. 810, dated 25 May
2021, the General Assembly of Iran’s Supreme Court
recognized the seller’s right to recover the property itself,
even following its transfer to a third party, provided that the
specified contractual conditions are satisfied. This ruling is
open to criticism on several grounds. Given its departure
from the general principles governing contractual rescission,
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the article argues that it should be interpreted narrowly.
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Extended Abstract

The Iranian Civil Code does not provide a specific definition of a sale subject to an
option of rescission. Article 188, however, defines a contract subject to an option of
rescission as one in which either or both parties, or a third party, have the right to
rescind the contract. Accordingly, a binding contract that may be terminated through
the exercise of a stipulated option is regarded as a contract subject to an option of
rescission. Iranian legal scholars generally define a sale subject to an option of
rescission as a contract of sale in which the seller, the buyer, both parties, or a third
party is granted the right to rescind the sale within a specified period. The exercise
of this right is at the discretion of its holder and does not depend on a breach of
contractual obligations. Articles 458 and 459 of the Civil Code, by contrast, address
conditional sales (bay‘ al-shart), which share certain characteristics with sales
subject to an option of rescission but are governed by distinct rules. A sale subject to
an option of rescission is a broader category that encompasses conditional sales. The
latter are subject to specific requirements laid down in Articles 458-463 of the Civil
Code. In a conditional sale, the right of rescission is generally reserved for the seller.
The contract typically provides that the seller may rescind the transaction and
recover ownership of the property if the purchase price is repaid to the buyer within
a specified period. This arrangement is termed a conditional sale under the Civil
Code and a transaction with a right of redemption under the Registration of Deeds
and Properties Act, which subjects it to a different legal regime. Nevertheless, the
precise meaning and scope of sales subject to an option of rescission remain
disputed in Islamic jurisprudence and Iranian legal scholarship. One particularly
controversial issue arises when a buyer transfers the property to a third party while
the seller's right of rescission remains in force, and the seller subsequently exercises
that right. Numerous disputes concerning this situation have been brought before the
courts, resulting in conflicting judgments. According to one interpretation, the
transfer of the property to a third party amounts to constructive loss of the property,
entitling the seller to recover its equivalent or value rather than the property itself.
Under another interpretation, the seller may recover the property notwithstanding its
subsequent transfer. These conflicting judicial approaches ultimately led the General
Assembly of the Supreme Court to issue Unification Ruling No. 810 on 25 May
2021. The ruling establishes that where a contract of sale expressly entitles the seller
to rescind the contract and recover the property if the buyer fails to pay instalments
of the purchase price by the agreed deadlines, the seller may recover the property
upon fulfilment of the condition and exercise of the right of rescission, even if the
buyer has subsequently transferred it to a third party. The ruling further provides that
the subsequent purchaser's lack of knowledge of the contractual condition does not
defeat the original seller's right, given that the condition was expressly included in
the initial contract. Although the ruling was intended to resolve conflicting judicial
interpretations and has provided some clarification, it remains open to criticism and
has itself given rise to divergent interpretations, which this article seeks to examine.
Adopting a descriptive-analytical method based on library research, the study
examines the relevant arguments advanced in different schools of Islamic
jurisprudence and Iranian legal scholarship through a comparative analysis of their
underlying principles. It also considers the relevant statutory provisions and the
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views of prominent legal scholars. The findings indicate that a sale subject to an
option of rescission is one in which the seller, the buyer, both parties, or a third party
may exercise a stipulated right of rescission within a specified period. The exercise
of this right depends on the will of its holder and does not necessarily require a
breach of contractual obligations. This category is broader than that of conditional
sales: not every sale containing a stipulated option of rescission constitutes a
conditional sale, whereas every conditional sale involves a stipulated right of
rescission. The rules governing conditional sales under the Civil Code are rooted in
Islamic jurisprudence. Nevertheless, the provisions of the Registration of Deeds and
Properties Act have substantially altered their legal treatment, bringing transactions
with a right of redemption closer to secured transactions and subjecting them to
specific rules resembling those applicable to mortgages and other security
arrangements. Ordinary sales subject to an option of rescission, by contrast, remain
governed by the general principles of contract law. As with other contracts of sale,
ownership of the property passes to the buyer upon conclusion of the contract.
Where the seller subsequently exercises a right of rescission after the buyer has
transferred the property to a third party, the article argues that the seller is ordinarily
entitled to recover the equivalent or value of the property from the buyer rather than
reclaim the property itself. If the seller does not exercise the right of rescission
within the prescribed period, the sale becomes final and the buyer's ownership is no
longer subject to that option. The seller, meanwhile, acquires ownership of the
purchase price upon conclusion of the sale, since the buyer cannot ordinarily rescind
a contract in which the option is reserved exclusively for the seller. The existence of
the seller's right of rescission does not, in itself, prevent ownership of the purchase
price from passing to the seller. The study further finds that the disagreement over
the effects of the seller's exercise of the right of rescission on subsequent
transactions ultimately prompted the issuance of Unification Ruling No. 810 in
2021. Although the ruling appears to have resolved many uncertainties concerning
the effects of rescission in sales subject to an option of rescission, the article
questions whether intervention by the Supreme Court was necessary, given that the
relevant issue could already be addressed under existing statutory provisions. It also
argues that the ruling departs from established legal principles and should therefore
be interpreted narrowly. Its application should be confined to cases in which the
contract expressly provides for the seller's right of rescission and recovery of the
property upon the buyer's failure to comply with the stipulated payment obligations.
These rights must be expressly incorporated into the contract rather than inferred
merely from the existence of an option of rescission. The study concludes that
Unification Ruling No. 810 has not only been subject to differing interpretations
since its issuance but has also disrupted the previously established legal framework
governing the effects of rescission on subsequent transactions.
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